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TUESDAY, AUGUST 15, 1961 
U.S. Senate, 


SvuBcOMMITTEER ON PATENTS, 
‘TRADEMARKS, AND COPYRIGHTS OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10 a.m., in room 2228, 
New Senate Office Building, Senator Philip A. Hart presiding. 

Present: Senator Hart. 

Staff members present: Herschel Clesner, assistant counsel; Clar- 
ence Dinkins, assistant counsel, and Thomas C. Brennan, investigator. 

Senator Harr. The committee will be in order. 

Today the Subcommittee on Patents, Trademarks, and Copyrights 
meets in public session to undertake hearings on S. 1884. ‘This bill 
was cosponsored and introduced by Senator Talmadge of Georgia, 
Senator Wiley of Wisconsin, and myself. 

As we see it, the importance of this proposed legislation ought not 
be underestimated because in recent years designs are applied to the 
whole area of modern industry. There is scarcely a manufactured 
article not affected by design. 

Additionally, even the packages as an item for commerce many 
times are designed ornamentally. 

The present protection, the present design protection under our 
copment and patent laws is said not adequately to protect the indi- 
viduals and copyists who promote design creativity. The purpose 
of these hearings, then, is to determine whether a need does exist for 
this greater design protection and just what protection S. 1884 would 
provide. 

Notice of this hearing was inserted in the Congressional Record on 
July 25, 1961, and, in response to this notice and to other announce- 
ments, many individuals, companies, and associations have responded. 
Reports have been requested by the Judiciary Committee from the 
Library of Congress and the Department of Commerce, the Depart- 
ment of Justice, and Small Business Administration on the bill. As 
these reports are received, they will be made a part of the record. And 
the notice of this hearing, a copy of the bill and the first report from 
an agency so far received and dated August 9 from the Librarian of 
Congress will be made a part of the record. 
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(The documents referred to follow :) 


Norice or Pusiie Hearrncs oN DesigN Prorecrion—S. 1884 


Mr. McCretian. Mr. President, as chairman of the Standing Subcommittee 
on Patents, Trademarks, and Copyrights of the Committee on the Judiciary, 1 
wish to announce that the subcommittee has scheduled public hearings on §. 
1884, a bill to encourage the creation of original ornamental designs of useful 
articles by protecting the authors of such designs for a limited time against 
unauthorized copying. ? 

The hearing is to commence on Tuesday, August 15, 1961, at 10 a.m., in room 
2228, New Senate Office Building. ~ smo biatee 

Anyone wishing to testify or file a statement for the record should commu- 
nicate immediately with the office of the Senate Patents, Trademarks and Copy- 
rights Subcommittee, room 349A, Senate Office Building, Washington 25, D.C., 
telephone CA 48121 or Government code 180, extension 2268. 


[S. 1884, 87th Cong., 1st sess.] 


A BILL To encourage the creation of original ornamental designs of useful articles by 
protecting the authors of such designs for a limited time against unauthorized copying 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 


DESIGNS PROTECTED 


Section 1. (a) The author of an original design, or his legal representatives 
or assigns, may secure the protection provided by this Act upon complying with 
and subject to the provisions hereof. 

(b) (1) For the purposes of this Act, an original “design” consists of those 
original elements of a useful article that are intended to give the article an 
ornamental appearance. Such elements may be two-dimensional or three- 
dimensional. 

(2) A useful article, hereinafter referred to as an “article”, is an article 
normally haying an intrinsic utilitarian function and not normally having an 
intrinsic function merely to portray its own appearance or to convey information. 
An article which is normally a part of a useful article shall be deemed to be a 
useful article. 

DESIGNS NOT SUBJECT TO PROTECTION 


Sec. 2. (a) Protection under this Act shall not be available for, and registra- 
tion shall not be nade with respect to— 

(1) designs lacking originality ; 

(2) designs that are staple or commonly known, such as standard geo- 
metric figures, familiar symbols, emblems and motifs, and other shapes, 
patterns, and configurations which have become common, prevalent, or 
ordinary ; 

(3) designs which differ from a design excluded from protection under 
subparagraph (2) aboye only in immaterial details or in features which 
are variants commonly used in the trade; 

(4) designs copied from the public domain, or, without authority, from 
a design protected by the common law, titles 17 or 85 of the United States 
Code, or this Act; or 

(5) designs that are dictated solely by the function or purposes of the 
articles embodying the design. 

(b) As used in this Act, “originality” means independent creation without 
knowledge of, and copying from, another source. 


REVISIONS, ADAPTATIONS AND REARRANGEMENTS 


Sec. 3. Protection for a design under this Act shall be available notwithstand- 
ing the employment of subject matter excluded from protection under section 2, 
if the design is a substantial revision, adaptation, or rearrangement of said sub- 
ject matter: Provided, that such protection shall be available to a design em- 
ploying subject matter protected under titles 17 and 35 of the United States 
Code or under this Act, only if produced with the consent of the proprietor of 
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such protected subject matter..,Such protection shall be independent of any 
subsisting protection in subject matter employed in the design, and shall not 
be construed as securing any right to subject matter excluded from protection 
or as extending any subsisting protection. 


COMMENCEMENT OF PROTECTION 


v 
Sec..4. (a) The protection provided for a design under this Act shall com- 
mence,upon the date when the design is first made known. 
(b) A design is made known when, by the proprietor of the design or with 
his consent, an article embodying the design is anywhere publicly exhibited, 
publicly distributed, or offered for sale or sold to the public. 


TERM OF PROTECTION 


Sec. 5. (a) Subject to the provisions of this Act, the protection herein pro- 
vided for a design shall continue for a term of five years from the date of the 
commencement of protection as provided in section 4(a), but if an application 
for renewal is received by the Administrator during the year prior to the ex- 
piration of the five-year term, the protection herein provided shall be extended 
for an additional period of five years from the date of expiration of the first 
five years. 

(b) If the design notice actually applied shows a date earlier than the date 
of the commencement of protection as provided in section 4(a), protection shall 
terminate as though the term had commenced at the earlier date. 

(ec) A design utilized in substantially identical form in a number of different 
articles shall be protected as to all such articles when protected as to one of 
them, but no more than one registration shall be required. Upon expiration or 
termination of protection in a particular design as provided in this Act all rights 
under this Act in said design shall terminate, regardless of the number of 
different articles in which the design may have been utilized during the term 
of its protection. 

TIE DESIGN NOTICE 


Sec. 6, (a) Whenever any design for which protection is sought under this 
Act is made known as provided in section 4(b), the proprietor shall, subject to 
the provisions of section 7, mark it or have it marked legibly with a design notice 
consisting of the following three elements: 

(1) The words ‘Protected Design”, the abbreviation “Prot’d Des.” or the 
letter “D” within a circle thus® ; 
(2) The year of thhe date on which the design was first made known; 
and 
(3) The name of the proprietor, an abbreviation by which the name can 
be recognized, or a generally accepted alternative designation of the 
proprietor ; any distinctive identification of the proprietor may be used if it 
has been approved and recorded by the Administrator before the design 
marked with such identification is made known. 
After registration the registration number may be used instead of the elements 
specified in (2) and (3) hereof. 

(b) The notice shall be so located and applied as to give reasonable notice 
of design protection while the article is passing through its normal channels of 
commerce. This requirement may be fulfilled, in the case of sheetlike or strip 
materials bearing repetitive or continuous designs, by application of the notice 
to each repetition, or to the margin, selvage, or reverse side of the material at 
regular intervals, or to tags or labels affixed to the material at regular intervals. 

(c) When the proprietor of a design has complied with the provisions of this 
section, protection under this Act shall not be affected by the remoyal, destrue- 
tion, or obliteration of the design notice on an article by others. 


EFFECT OF OMISSION OF NOTICE 


Src. 7. The omission of the notice as provided in section 6 shall not cause 
loss of the protection or prevent recovery for infringement against any person 
who, after written notice of the design protection, begins an undertaking leading 
to infringement: Provided, That such omission shall prevent any recovery under 
‘section 22 against a person who began an undertaking leading to infringement 
before receiving written notice of the design protection, and no injunction shall 
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be had unless the proprietor of the design shall reimburse said person for any 
reasonable expenditure or contractual obligation in connection with such under- 
taking incurred before written notice of design protection, as the court in its 
discretion shall direct. The burden of proving written notice shall be on the 
proprietor. 

INFRINGEMENT ° 


Sec. 8. (a) It shall be infringement of a design protected under this Act for 
any person, without the consent of the proprietor of the design, within the 
United States or its territories or possessions and during the term of such 
protection, to— 

(1) make, have made, or import, for sale or for use in trade, any in- 
fringing articles as defined in subsection (d) hereof; or 

(2) sell any such infringing article: Provided, however, That a seller or 
distributor of any such article who did not make or import the same shall 
be deemed to be an infringer only if— 

(i) he induced or acted in collusion with a manufacturer to make, 
or an importer to import such article (merely purchasing or giving an 
order to purchase in the ordinary course of business shall not of itself 
constitute such inducement or collusion), or 

(ii) he refuses or fails upon the request of the proprietor of the 
design to make a prompt and full disclosure of his source of such 
article, and he orders or reorders such article after having received 
a personal written notice of the protection subsisting in the design. 

(b) It shall not be infringement to make, have made, sell, or import, any 
article embodying a design created without knowledge of, and copying from, 
a protected design. 

(c) A manufacturer who incorporates into his own product an infringing 
article acquired from others in the ordinary course of business shall not be 
deemed an infringer except under the conditions of clauses (i) and (ii) of 
paragraph (a) (2) of this section. 

(d) An “infringing article’ as used herein is any article, the design of which 
has been copied from the protected design, without the consent of the proprietor. 
An article embodying only a feature of the protected design which is solely 
dictated by the function or purpose of the article, or which is in the public 
domain is not an infringing article. The presence of an illustration or picture 
of a protected design in a book, periodical, newspaper, photograph, broadcast, 
motion picture, or similar medium does not make it an infringing article. 

(e) The plaintiff in an infringement action shall have the burden of affirma- 
tively establishing the originality of the registered design whenever the de- 
fendant introduces a work in the public domain which is identical to such 
design or so similar as to make a prima facie showing that the plaintiff's design 
was copied from such work. 


APPLICATION FOR REGISTRATION 


Sec. 9. (a) Protection under this Act shall be lost if application for registra- 
tion of the design is not made within six months after the date on which the 
design was first made known as provided in section 4(b). 

(b) Application for registration may be made by the author of the design, 
the legal representative of a deceased author or of one under legal incapacity, 
or the proprietor of the design in the event the rights thereto haye been 
acquired by such proprietor. 

(¢c) The application for registration shall be made to the Administrator and 
shall state: (1) the name and address of the author of the design; (2) the 
name and address of the proprietor if different from the author; (3) the specific 
name of the article, indicating its utility; (4) the date when the design was 
first made known as provided in section 4(b) ; and (5) such other information 
as may be required by the Administrator. The application for registration 
may include a description setting forth the salient features of the design, but 
the absence of such a description shall not prevent registration under this Act. 

(d) The application shall be accompanied by a statement under oath by the 
applicant or his duly authorized agent or representative, setting forth that, 
to the best of his knowledge and belief: (1) the design was created by the 
author named in the application; (2) the design is original, and has not 
previously been registered on behalf of the applicant or his predecessor in 
title; (3) the design has been made known as provided in section 4(b); and 
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(4) the applicant is the person entitled to protection and to registration under 
this Act. If the design has been made known with the design notice provided 
in section 6, the statement shall also describe the exact form and position of 
the design notice. 

(e) Error in any statement or assertion as to the utility of the article named 
in the application, the design of which is sought to be registered, shall not 
affect the protection secured under this Act. 

(f) Errors in omitting a joint author or in naming an alleged joint author 
shall not affect the validity of the registration, or the actual ownership or the 
protection of the design: Provided, That the name of one individual who was 
in fact an author is stated in the application. Where the design was made for 
hire and individual authorship of the design is difficult or impossible to ascribe 
and the application so states, the name and address of the employer for whom 
the design was made may be stated instead of that of the individual author. 

(g) The application shall be accompanied by two copies of a drawing or 
other pictorial representation of the article having one or more views adequate 
to show the design, in a prescribed form and style and suitable for reproduction, 
which shall be deemed a part of the application. 

(h) Related articles having a less common design features may be included ir 
the same application under such conditions as may be prescribed by the Admin- 
istrator. 

BENEFIT OF EARLIER FILING DATE IN FOREIGN COUNTRY 


Sec. 10. An application for registration of a design filed in this country by 
any person who has, or whose legal representative or predecessor or successor 
in title has previously regularly filed an application for registration of the same 
design in a foreign country which affords similar privileges in the case of appli- 
eations filed in the United States or to citizens of the United States shall have 
the same effect as if filed in this country on the date on which the application 
was first filed in any such foreign country, if the application in this country 
is filed within six months from the earliest date on which any such foreign 
application was filed. 

OATHS AND ACKNOWLEDGEMENTS 


Sec. 11. Oaths and acknowledgments required by this Act may be made 
before any person in the United States authorized by law to administer oaths 
or, when made in a foreign country, before any diplomatic or consular oflicer 
of the United States authorized to administer oaths or before any official 
authorized to administer oaths in the foreign country concerned whose 
authority shall be proved by a certificate of a diplomatic or consular officer 
of the United States, and shall be valid if they comply with the laws of the 
State or country where made. 


EXAMINATION OF APPLICATION AND ISSUE OR REFUSAL OF REGISTRATION 


Seo. 12. (a) Upon the filing of an application in proper form as provided 
in section 9, and upon payment of the fee provided in section 15, the Adminis- 
trator shall determine whether, on its face, the application relates to a design 
subject to protection under this Act. If, in his judgment, the design appears 
on its face to be subject to protection under this Act, the Administr: 
register the design. Registration under this subsection shall be announced 
by publication. 

(b) If, in his judgment, the application on its face relates to a design 
not subject to protection under this Act, the Administrator shall send the 
applicant a notice of his refusal to register and the grounds therefor. Within 
three months from the date the notice of refusal is sent, the applicant may 
request, in writing, reconsideration of his application. After consideration 
of such a request, the Administrator shall either proceed as provided in sub- 
section (a) of this section, or shall send the applicant a notice of his final re 
fusal to register. 

(c) Any person who believes he is or will be damaged may, upon payment 
of a prescribed fee, apply to the Administrator at any time to cancel any 
registration on the ground that the design is not subject to protection under the 
provisions of this Act. If the Administrator determines that the said applicant 
has established that the design does not meet the requirements of this Act, he 
shall order the registration stricken from the record. Cancellation under 
this subsection shall be announced by publication. 
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CERTIFICATE OF REGISTRATION 


Sec. 13. Certificates of registration shall be issued in the name of the United 
States under the seal of the Office of the Administrator and shall be recorded 
in the official records of that Office. The certificates shall state the name of the 
article, the date of filing of the initial application, the date on which the 
design was first made known as provided in section 4(b) or any earlier 
date as set forth in section 5(b), and shall contain a reproduction of the draw- 
ing or other pictorial representation showing the design. Where a descrip- 
tion of the salient features of the design appears in the application, this 
description shall also appear in the certificate. A renewal certificate shall con- 
tain the date of renewal registration in addition to the foregoing. A certifi- 
cate of initial or renewal registration shall be admitted in any court as 
prima facie evidence of the facts stated therein. 


PUBLICATION OF ANNOUNCEMENTS AND INDEXES 


Sec. 14. (a) The Administrator shall publish lists and indexes of registered 
designs and may also publish the drawings or other pictorial representations 
of registered designs for sale or other distribution. 

(b) The Administrator shall establish and maintain a file of the drawings 
or other pictorial representations of registered designs, which file shall be 
available for use by the public under such conditions as the Administrator may 
prescribe. 

FEES 


Sec. 15. (a) There shall be paid to the Administrator the following fees: 
(1) On filing each application for registration of a design, including 
renewals, $ A 
(2) For each additional related article included in one application, 


(8) For recording assignments, $ = 
(4) For a certificate of correction of an error not the fault of the 
Office, $ : 
(5) For certification of copies of records, $ ' 
(b) The Administrator may establish charges for materials or services fur- 
nished by the Office, not specified above, reasonably related to the cost thereof. 


REGULATIONS 


Seo. 16. The Administrator may establish regulations not inconsistent with 
law for the administration of this Act. 


COPIES OF RECORDS 


Sec. 17. Upon payment of the prescribed fee, any person may obtain a certi- 
fied copy of any official record of the Office of the Administrator, which copy 
shall be admissible in evidence with the same effect as the original. 


CORRECTION OF ERRORS IN CERTIFICATES 


Sec. 18. The Administrator may correct any error in a registration incurred 
through the fault of the Office, or, upon payment of the required fee, any error 
of a clerical or typographical nature not the fault of the Office occurring in good 
faith, by a certificate of correction under seal. Such registration, together with 
the certificate, shall thereafter have the same effect as if the same had been 
originally issued in such corrected form. 


TRANSFER OF OWNERSHIP 


Sec. 19. (a) The property right in a registered design, or a design for which 
an application for registration has been or may be filed, may be assigned, 
granted, or mortgaged by an instrument in writing, signed by the proprietor, or 
may be bequeathed by will. 

(b) An acknowledgement as provided in section 11 shall be prima facie eyi- 
dence of the execution of an assignment, grant, or conveyance. 

(c) An assignment, grant, or conveyance shall be void as against any subse- 
quent purchaser or mortgagee for a valuable consideration without notice, unless 
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it is recorded in the Office of the Administrator within three months from its 
date of execution or prior to the date of such subsequent purchase or mortgage. 


REMEDY FOR INFRINGEMENT 


Sec. 20. The proprietor of a design registered under this Act shall have 
remedy for infringement by civil action instituted after the issuance of a certifi- 
cate of registration of the design. 


INJUNCTION 


Sec. 21. The several courts having jurisdiction of actions under this Act may 
grant injunctions in accordance with the principles of equity to prevent infringe- 
ment, including in their discretion, prompt relief by temporary restraining orders 
and preliminary injunction. 


RECOVERY FOR INFRINGEMENT, AND SO FORTH 


Sec. 22. (a) Upon finding for the claimant the court shall award him dam- 
ages adequate to compensate for the infringement, but in no event less than the 
reasonable value of the use made of the design by the infringer, and the costs 
of the action. When the damages are not found by a jury, the court shall assess 
them. In either event the court may increase the damages up to three times the 
amount found or assessed. Such sum in any of the above circumstances shall 
constitute compensation and not a penalty. The court may receive expert testi- 
mony as an aid to the determination of damages. 

(b) No recovery under paragraph (a) shall be had for any infringement com- 
mitted more than three years prior to the filing of the complaint. 

(c) In exceptional cases the court may award reasonable attorney fees to the 
prevailing party. 

(dad) The court may order that all infringing articles, and any plates, molds, 
patterns, models, or other means specifically adapted for making the same be de- 
livered up for destruction or other disposition as the court may direct. 


POWER OF COURT OVER REGISTRATION 


Sec. 23. In any action involving a registered design the court when appro- 
priate may order the cancellation of the registration. Any such order shall be 
certified by the court to the Administrator, who shall make appropriate entry 
upon the records of his Office. 


LIABILITY FOR ACTION ON REGISTRATION FRAUDULENTLY OBTAINED 


Sec. 24. Any person who shall bring an action for infringement knowing that 
registration of the design was obtained by a false or fraudulent representation 
materially affecting the rights under this Act, shall be liable in the sum of $1,000, 
or such part thereof as the court may determine, as compensation to the defend- 
ant, to be charged against the plaintiff and paid to the defendant, in adidtion to 
such costs and attorney fees of the defendant as may be assessed by the court. 


PENALTY FOR FALSE MARKING 


Sec. 25. (a) Whoever, for the purpose of deceiving the public, marks upon, or 
applies to, or uses in advertising in connection with any article made, used, 
distributed, or sold by him, the design of which is not protected under this Act, 
a design notice as specified in section 6 or any other words or symbols importing 
that the design is protected under this Act, knowing that the design is not so 
protected, shall be fined not more than $500 for every such offense. 

(b) Any person may sue for the penalty, in which event one half shall go 
to the person suing and the other to the use of the United States. 


PENALTY FOR FALSE REPRESENTATION 


Sec. 26. Whoever knowingly makes a false representation materially affecting 
the rights obtainable under this Act for the purpose of obtaining or preventing 
recat een ones Sens seer awe Act shall be fined not less than $500 and 
not more than $1, and by any rights or privileges he may have in the desi 
under this Act shall be forfeited. J pa 
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RELATION TO COPYRIGHT LAW 


Sec. 27. (a) Nothing in this Act shall affect any right or remedy now or here- 
after held by any person under title 17 of the United States Code. 

(b) When a pictorial, graphic, or sculptural work in which copyright sub- 
sists under title 17 of the United States Code is utilized in the design of a use- 
ful article, by the copyright proprietor or under an express license from him, 
the resulting ornamental design of a useful article shall be eligible for protection 
under the provisions of this Act. 


RELATION TO PATENT LAW 


Sec. 28. (a) Nothing in this Act shall affect any right or remedy available to 
or held by any person under title 35 of the United States Code. 

(b) The issuance of a design patent for an ornamental design under said 
title 35 shall terminate any protection of the design under this Act. 


COMMON LAW AND OTHER RIGHTS UNAFFECTED 


Sec. 29. Nothing in this Act shall annul or limit (1) common law or other 
rights or remedies, if any, available to or held by any person with respect to a 
design which has not been made known as provided in section 4(b), or (2) any 
trademark right or right to be protected against unfair competition. 


ADMINISTRATOR 


Sec. 30. The Administrator and Office of the Administrator referred to in this 
Act shall be such officer and office as the President may designate. 


SEVERABILITY CLAUSE 


Seo. 31. If any provision of this Act or the application of such provision to 
any person or circumstance is held invalid, the remainder of the Act or the ap- 
plication to other persons or circumstances shall not be affected thereby. 


AMENDMENT OF COPYRIGHT LAW 


Sec. 32. Chapter I of title 17, United States Code, is amended by adding the 
following: 


“§ 33. Ornamental design of useful article not subject to deposit; effect of 
utilization of copyrighted work in design of useful article 

“(a) For purposes of deposit under sections 12 and 13 of this title, a useful 
article shall not be accepted for deposit in the Copyright Office even if it em- 
bodies a pictorial, graphic, or sculptural work, but nothing in this subsection 
shall preclude deposit and registration of pictorial, graphic, or sculptural works 
that portray useful articles or that are intended for utilization in the designs of 
useful articles. 

“(b) When a pictorial, graphic, or sculptural work in which copyright subsists 
under this title is utilized in the design of a useful article, by the copyright 
proprietor or under an express license from him, the resulting design shall be 
eligible for protection under the provisions of the Design Protection Act of 
1961. 

“(ce) Protection under this title of a work in which copyright subsists shall 
terminate with respect to its utilization in useful articles whenever the copy- 
right proprietor has obtained registration of an ornamental design of a useful 
article embodying said work under the provisions of the Design Protection 
Act of 1961. Unless and until the copyright proprietor has obtained such reg- 
istration, the copyrighted pictorial, graphic, or sculptural work shall continue 
in all respects to be covered by and subject to the protection afforded by the 
copyright subsisting under this title. Nothing in this section shall he deemed 
to create any additional rights or protection under this title. 

“(d) Nothing in this section shall affect any right or remedy held by any 
person under this title in a work in which copyright was subsisting on the 
effective date of the Design Protection Act of 1961, or with respect to any util- 
ization of a copyrighted work other than in the design of a useful article. 

“(e) A ‘useful article’ as used in this section is an article normally having 
an intrinsic utilitarian function and not normally having an intrinsic function 
merely to portray its own appearance or to convey information. An article which 
is normally a part of a useful article shall be deemed to be a useful article.” 
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AMENDMENT OF OTHER STATUTES 


Seo. 33. (a) Subdivision a(2) of section 70 of the Bankruptcy Act of July 
1, 1898 (11 U.S.C. 110(a)) is amended by inserting “designs,” after “patent 
rights,” and “design registration,” after “application for patent,”’. 

(b) Title 28 of the United States Code is amended— 

(1) by inserting “designs,” after “patents,” in the first sentence of sec- 
tion 1338 (a) ; 

(2) by inserting “, design,” after “patent” in the second sentence of sec- 
tion 1338(a) ; 

(3) by inserting “design,” after “copyright,” in section 1338(b) ; 

(4) by inserting “and registered designs” after copyrights” in section 
1400; and 

(5) by adding at the end of section 1498 a new paragraph as follows: 

“This section shall also apply to the case of designs registered under the 
laws of the United States.” 


TIME OF TAKING EFFECT 
Sec. 34. This Act shall take effect one year after its enactment. 
NO RETROACTIVE EFFECT 


Sec. 35. Protection under this Act shall not be available for any design that 
has been made known as provided in section 4(b) prior to the effective date of 
this Act. 

SHORT TITLE 


Seo. 36. This Act may be cited as “The Design Protection Act of 1961.” 


Tur LiIprRARIAN OF CONGRESS, 
Washington, D.O., August 9, 1961. 
Hon. JamMrEs O. BASTLAND, 
U. 8. Senate, 
Washington, D.C. 


Dear Senator HastLanp: This is in reply to your request dated July 13, 1961, 
for a report on S. 1884, a bill to encourage the creation of original ornamental 
designs of useful articles by protecting the authors of such designs for a limited 
time against unauthorized copying. I have discussed this bill with the Register 
of Copyrights, and the following embodies his comments, with which I concur. 

The bill is the product of 6 years of study, consultation, and drafting under 
the guidance of the Coordinating Committee on Designs of the National Council 
of Patent Law Associations. In developing the bill the committee has had 
the active collaboration of attorneys with experience in the design field, patent 
and copyright experts. and officials of both the U.S. Patent and Copyright Offices. 

The present bill had as its direct antecedents S. 2075 and S. 2852 of the 86th 
Congress. While these earlier bills were closely similar in most respects, they 
were in conflict on one important question. However, at a hearing held on June 
29, 1960, it became apparent that proponents of both bills considered a settle- 
ment of their differences possible and desirable. S. 1884 is the result of the 
effort to reconcile those differences. 

Basically, the bill is intended to offer the creators of ornamental designs of 
useful articles a new form of protection directed toward the special problems 
arising in the design field. It seeks to avoid the defects of the existing copy- 
right and design patent statutes by providing simple, easily secured, and effective 
design protection for a relatively short period and under appropriate safeguards 
and conditions. 

Protection under S. 1884 is available for those ornamental designs of useful 
articles that are ‘original’’—those that the designer has created independently 
without copying from another source. The bill would avold the fundamental 
difficulties that have arisen under the design patent law, since it contains no 
requirement that a design be “novel” or “inventive.” Not every design could 
be protected, however. Among other things the bill specifically excludes staple 
or commonly known designs and slight variations of them, designs that are 
merely copies from another source, and designs dictated solely by the function of 
the article embodying them. 
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The term of protection begins when a useful article bearing the design is 
made known to the public, and lasts for 5 or, if renewed, 10 years. The Dill 
provides for a design notice which, if omitted, sharply limits the remedies 
available to the owner. Registration is mandatory, and protection is lost 
unless the design is registered within 6 months after it is made known. A 
novelty search is not a part of the registration process. Designs are registrable 
if they appear on their face to be subject to protection, although they are subject 
to later administrative cancellation upon the application of persons claiming to 
be damaged. 

Recovery for infringement is generally limited to infringing manufacturers 
and importers. Vendors and distributors are liable only if they (1) reorder 
infringing goods after haying received written notice of the infringement and 
(2) refuse to disclose their source. Other secondary users are also exempted. 

S. 1884 has no effect upon the design patent law, which would still be avail- 
able for those who wish the somewhat longer and broader protection it offers. 
Relationship between the design bill and the existing copyright law, which was 
one of the main issues discussed at last year’s hearing, is resolved in a new way. 
This problem, which is of first importance to the Copyright Office, is discussed at 
pages 12-15 of the “Report of the Register of Copyrights on the General Reyision 
of the U.S. Copyright Law” submitted to the Congress on July 10, 1961. 

In 1954 the Supreme Court, in the famous case of Mazer y. Stein, 347 U.S. 
201, held that copyright protection for a “work of art” is not affected by use of 
the work as the design of a useful article. Ever since this decision the Copy- 
right Office has received a growing number of applications covering designs for 
useful articles such as jewelry, textile fabrics, dinnerware, wallpaper, glass- 
ware, lace, lamps, clocks, silverware, rugs, furniture, pots and pans, and so 
on. Registration has been made in cases where the design of the article could 
be considered a “work of art,” and the courts have tended to confirm this prac- 
tice However, the Copyright Office has also refused a number of claims on 
the ground that the designs did not constitute works of art, and the result 
has been continual controversy, confusion, and misunderstanding. 

In essence, 8. 1884 aims to relieve the Copyright Office of this administrative 
burden while at the same time reaffirming the Mazer decision and preserving 
the full copyright protection now available to “works of art.” An amendment 
to the copyright law would permit the Copyright Office to refuse to accept useful 
articles as deposits for copyright registration—without, however, restricting the 
deposit of pictorial, graphic, or sculptural works portraying useful articles, or 
affecting the protection now available to such works. This result, in my opin- 
ion, is sound and desirable. 

I am also in full accord with the way in which the proposed amendment deals 
with the protection to be given a copyrighted work of art that is later utilized 
as a design in the manufacture of useful articles. In this situation the copy- 
right owner has the option of securing design protection under the bill, and 
if he does so his copyright would cease to protect against useful applications of 
the design. If, however, the copyright owner elects not to register under the 
design law, his copyright protection is unaffected. For example, under the 
Mazer case and the decisions following it, a copyrighted statuette used as a 
lamp base, or a copyrighted painting reproduced on textile fabrics, would con- 
tinue to be accorded full protection under the copyright statute. 

On the other hand, the amendment creates no additional rights under the 
copyright law. It would, therefore, not alter the effect of existing court de- 
cisions indicating that, where the “work of art” actually portrays the useful 
article as such, copyright would not protect against manufacture of that article. 
For example, copyright in a drawing of a desk would not extend to desks 
manufactured from the design, nor would copyright in a scale model of an 
airplane cover the airplane design as such. 

It may be asked why new legislation is needed in this area, in view of the 
design pateut statute and the availability of copyright protection for some 
designs. There seems to be general agreement that, because of the expense, 
the time needed for novelty searching, and the difficulty of sustaining protection 
in the courts, design patents are inadequate or unsuitable in a great many cases. 
And, at present. copyright protection is available only for designs that can be 
considered “works of art’—an morphous concept that excludes many valuable 
and aesthetically meritorious designs. In my opinion it would not be appro- 
priate to extend the copyright law to cover the entire range of industrial designs 
as such; the 56-year copyright term, the liability of innocent vendors of in- 
fringing articles, and the provisions on notice, deposit, registration, and pub- 
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lication, do not fit the design situation. What is needed is a new approach, 
offerng limited, short-term protection that would be simple to obtain and 
effective in practice. 

I believe that S. 1884 would clarify and regularize the presently confused 
and unsatisfactory design situation. It would greatly assist the Copyright Office. 
And it would be particularly beneficial to the small businessman and the in- 
dependent designer, since protection would be inexpensive and fast enough to 
be practicable. There are points that will require further consideration; e-g., 
the place of administration has for the present been left open. Although the 
underlying concepts of the bill are in several respects closely analogous to 
those of copyrights, nevertheless the subject matter of the bill in all probability 
will extend into areas substantially beyond historic concepts of literary and 
artistic property and the collections and functions of the Library of Congress. 
It therefore seems to me desirable to consider location of the Administrator 
under the proposed bill, when enacted, elsewhere than in the Library, at such 
appropriate location as may be determined by the Congress or the President. 

In my judgment, S. 1884 generally resolves the present design difficulties and 
does this in a way that would realistically benefit designers, manufacturers, 
consumers, the Copyright Office, and the public. I therefore urge favorable 
action by your committee with respect to this bill. 

Sincerely yours, 
L. Quincy MuMerorp, 
Librarian of Congress. 


U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, D.C., August 14, 1961. 
Hon. JamMes O. NASTLAND, 
Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


Dear Senator: This is in response to your request for the views of the Depart- 
ment of Justice concerning the bill (S. 1884) to encourage the creation of origi- 
nal ornamental designs of useful articles by protecting the authors of such 
designs for a limited time against unauthorized copying. 

The bill would provide for a new type of monopoly protection, different from 
either copyright or design-patent. for useful articles which include original 
ornamental features. The purpose, apparently, is to provide protection for 
original decorative features for such articles as clothing, furniture, appliances, 
ete. 

In general, the bill would create a hybrid design-patent and copyright type of 
monopoly extending into every manufacturing industry producing any useful 
articles that include ornamental features. In contrast with the requirements of 
either the design-patent law (35 U.S.C. 171-173) or the copyright office regula- 
tions (37 CFR 202.10) such articles could receive protection under the proposal 
without regard to the degree of creativity or the authorship involved. 

The Department of Justice consistently has opposed legislation the purpose of 
which is to except certain practices or acts from the antitrust laws. We are not 
aware of any justification for an exception in this field. Without expressing 
an opinion as to the constitutionality of the legislation, it is suggested that con- 
stitutional problems may be involved which should be given consideration. In 
this connection, see Opinion of Mr. Justice Douglas in the case of Jlazer vy. Stein 
(347 U.S. 201, 219). 

It is the view of the Department that the bill would solve none of the difficul- 
ties arising from the dual protection afforded by the design-patent provisions 
of title 35 and the copyright provisions of title 17, as exemplified in the case of 
Mazer v. Stein, supra. It would appear that the bill would compound these 
difficulties by adding a third category of monopoly of doubtful constitutionality 
and which would serve only unduly to burden commerce without concomitant 
benefits to the public. 

In view of the foregoing considerations the Department of Justice is opposed 
to the enactment of the bill. 

Time has not permitted obtaining clearance of this report by the Bureau of 
the Budget. 

Sincerely yours, 


Brron R,. Wuire, 
Deputy Attorney General. 
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GENERAL COUNSEL OF THE DEPARTMENT OF COMMERCE, 
Washington, D.C., August 15, 1961. 
Hon. James O. Eastianp, 
Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 

Deak Mr. CHARMAN: This letter is in reply to your request for the views of 
the Department of Commerce with respect to S. 1884, a bill to encourage the 
creation of original ornamental designs of useful articles by protecting the 
authors of such designs for a limited time against unauthorized copying. 

It is the view of the Department of Commerce that new legislation in this 
field is warranted and desirable. 

S. 1884 is a revision of bills in the 86th Congress (S. 2075 and 2852), which, 
in turn, were developments of a bill (H.R. 8873) in the 85th Congress. The 
original bill was the result of a number of meetings of a coordinating com- 
mittee of representatives of various associations interested in the subject, and 
was prepared by a drafting committee of this coordinating committee. 

In a memorandum accompanying the report of the Department of Commerce 
on the bills in the 86th Congress, the Patent Office raised a number of questions 
and objections. Most of these have been substantially taken care of in the 
present bill. 

$. 1884 proposes to create a new and separate type of protection for designs. 
The subject matter of the bill is limited to designs of useful articles, the term 
“design” referring to those features of the useful article intended to give it an 
ornamental appearance. Mechanical design, or features dictated solely by 
function or purpose, are not included. 

Designs such as those favored by S. 1884 are presently protected by design 
patents issued under title 35, United States Code, sections 171 et seq., but only 
if they meet the requirements of title 35; and certain designs may be subject to 
copyright. The creation of a separate, special type of protection for designs 
specially adapted to this subject matter appears to be a desirable objective. 
Many designs for which protection from copying may be needed, but which 
are of a character not susceptible to the more substantial protection of design 
patents, would be protected, and, even in the case of those capable of design 
patent protection, the simpler procedure of registration may commend itself, 
even though a lesser degree of protection is secured. For these reasons, the 
Department is, as stated, in favor of enacting legislation along the general lines 
provided for by the bill. 

The opening paragraph of the bill recites that the author of an “original” 
design, or his legal representatives or assigns, may secure protection upon com- 
plying with and subject to the provisions of the bill. The word “original,” as 
used in this bill, is used in a broad sense and does not necessarily imply unique- 
ness, noyelty, or a degree of inventiveness; it means simply that the author 
created the design himself. “Originality,” according to section 2(b) of the bill, 
“means independent creation without knowledge of, and copying from, another 
source.” Nevertheless, certain designs of minimum stature are excluded by 
section 2(a). Paralleling this breadth, however, protection is limited to the 
prevention of actual copying from the registered design. 

The protection provided is conditioned upon registration of the design. Regis- 
tration is a comparatively simple procedure. Application for registration, how- 
ever, cannot be filed until after the design has been “made known.” According 
to section 4(b) of S. 1884, a “design is made known when, by the proprietor of 
the design or with his consent, an article embodying the design is anywhere 
publicly exhibited, publicly distributed, or offered for sale or sold to the public.” 
Under section 9(a) registration must be applied for within 6 months from the 
date when the design is made known, and under section 5(a) the term of pro- 
tection is 5 years beginning with that date. A design notice must be applied to 
the articles when the design is made known. For failure so to mark the arti- 
cles the penalty is loss of the right to recover damages unless and until a written 
notice is given to the infringer, as well as loss of the right to obtain an injune- 
tion against an infringer unless the latter is reimbursed for reasonable expendi- 
tures made or contractual obligations incurred. 

Infringement of the design consists in making, having made, or importing 
for sale or for use in trade, infringing articles, and, with certain exceptions, 
selling such articles. Sellers or distributors of such articles who do not, them- 
selves, make or import them are not considered infringers unless they induced 
the infringement or acted in collusion with the manufacturer or importer, or 
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unless they refuse or fail upon request to make a prompt and full disclosure 
of their source, and order or reorder after receiving written notice. A manu- 
facturer who incorporates in his own product an infringing article acquired 
from others in the ordinary course of business is not an infringer, except under 
the same conditions. Infringing articles are only those the design of which has 
been copied from the protected design without the consent of the proprietor. It 
it not infringement to make, have made, import, or sell articles, even though 
embodying a design which is the same as or resembles the protected design, if 
they were independently created without actual knowledge of the protected 
design. 

Reference is made in section 5 of the bill (p. 4, lines 7 to 12) to an applica- 
tion for renewal of a registration issued pursuant to section 12(a). The way 
in which the renewal application is to be handled and the manner in which 
renewal of the regulation is to be announced are, however, not stated. 

In connection with applications for registration, it is provided that the Admin- 
istrator may refuse registration if, in his judgment, the design is, on its face, 
not subject to protection (sec. 12(b)). Section 12(c) provides for cancellation 
by the Administrator of registrations so defective. No appeal from either of 
these actions is specified. Unless the general review provisions of the Admin- 
istrative Procedure Act are to apply, some form of review should be recited. 

The relationship of the bill to the present design patent law is stated in 
section 28. Design patents continue to be provided for, but if the author of a 
design secures a design patent, protection of the design under the bill will cease. 
It is hence possible to have cumulative, but not simultaneous, protection, which 
wou'd be an advantage. 

The relationship of the bill to the copyright law is expressed in section 27 
and in the amendment of the copyright law proposed by section $2 of the bill. 
With respect to protection of a design embodied in a useful article, title 17, 
United States Code, section 33, as to be amended by section 32 of this bill, would 
provide in proposed subsection (c) that protection under title 17 “of a work in 
which copyright subsists shall terminate with respect to its utilization in useful 
articles whenever the copyright proprietor has obtained registration of an 
ornamental design of a useful article embodying said work under the provisions 
of the” bill. 

It is noted that blanks are left in section 15, on fees. Special consideration 
should be given to the size of fees to be charged under the program proposed 
by this bill to assure that the program will be self-supporting. 

We are advised by the Bureau of the Budget that time does not permit 
clearance of the transmission of this report. 

Sincerely, 
Rosert E. Gires, General Counsel. 


SMALL BUSINESS ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR, 
Washington, D.C., August 16, 1961. 
Re S. 1884, to encourage the creation of original ornamental designs of useful 
articles by protecting the authors of such designs for a limited time against 
unauthorized copying. 
Hon. James O. EASTLAND, 
Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


Dear Mr. CHarRMAN: Further reference is made to your letter of July 13, 1961, 
requesting my views on the captioned bill. 

The purpose of S. 1884 is to provide increased protection for originators and 
authorized users of the ornamental features of industrial designs against un- 
authorized copying. It is widely recognized that existing law is inadequete to 
safeguard ornamentations (such as symbols, emblems, motifs, shapes, patterns, 
configurations) used by sellers to catch the eye of the public or to distinguish 
their goods from competitive products. 

It is true, of course, that existing law offers design patents to protect the 
appearance of products from imitation. In order to qualify, however, it is 
necessary to meet the “novelty” and “invention” tests embodied in the patent 
laws. Few industrial designs can meet these requirements. Furthermore, the 
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useful life of such designs is brief and, since a time-consuming search of earlier 
designs must be conducted by the Patent Office in each case, a patent is rarely 
issued promptly enough to be of practical value. 

It is also true that some types of industrial designs may be eligible for copy- 
right protection. The Supreme Court of the United States has ruled that an 
article may be a “work of art,” as that term is employed in the copyright laws, 
even though it has a practical use (Afazer y. Stein, 347 U.S. 201 (1954)). How- 
ever, the article involved in that case, a statuette of a human figure serving as 
a lamp base, is much closer to the traditional concept of the fine arts (painting, 
drawing, architecture, and sculpture) than the ordinary industrial design. 
Since the Court did not attempt to define “work of art,” the decision throws 
little light on the eligibility of designs employed in countless articles varying 
“from ashtrays to zithers.” 

As a remedial measure S. 1884 provides, in substance that a person who origi- 
nates an ornamental design for any useful article may, by complying with stated 
registration requirements, exclude others from copying the design for 5 years 
after an article embodying the design is anywhere sold, offered for sale, or pub- 
licly exhibited. The same right is to be enjoyed by assignees of such a person. 
Infringers of a design protected by the bill may be enjoined. They are also 
liable for damages which, in the discretion of the court, may be fixed at three 
times the amount of the damages actually suffered by the proprietor. In ad- 
dition, the infringing articles may be forfeited. 

Normally, ingenuity and imagination are more important than financial re- 
sources in devising an attractive appearance for a product. For this reason 
ornamental design represents one step in the manufacturing process, perhaps the 
only one, in which the small producer of limited means is not at a disadvantage. 
He can, and often does, excel in this field. Needless to say, therefore, I sympa- 
thize with the objective of the captioned bill to provide him with protection 
against the pirating of his successful designs by large competitors. 

It seems to me, however, that a party to a dispute over a design would have 
trouble determining his rights under S. 1884. Under the terms of the bill, for 
example, a design could be registered by one person, even though already used 
by one or more other persons, provided that its use has not become ‘common, 
prevalent, or ordinary.” How much use is too much use, in a given case, would 
be hard to determine. Comparable difficulty is presented by the fact that the 
bill protects a registered design against imitations which, though not identical, 
are merely similar thereto. The degree of similarity required in a given case 
in order to constitute infringement would, of course, present a problem. 

The evident plan of the bill is to leave these and other thorny questions to be 
resolyed by administrative and judicial decision. It must therefore be recog- 
nized that, in many cases, the protection offered by S. 1884 will be limited to 
those proprietors of registered designs who are ready and able to conduct ex- 
pensive and protracted litigation in behalf of their rights. Few small business 
concerns haye the economic stamina to take effective legal action against large 
infringers determined on a finish fight. This feature of the bill limits its value 
to small business. 

Moreover, there is a danger, the extent of which I am not presently prepared 
to estimate, that large concerns may find S. 1884 helpful in harassing small 
competitors. Such a concern, registering a design pursuant to the terms of the 
bill, would be in a position to challenge designs used by other members of the 
industry. For the reasons I have already indicated, small enterprises thus 
accused of infringement would be at a great disadvantage. 

Another factor to be considered is the effect of the bill on small distributors 
handling products whose designs are in dispute. Such a distributor would not 
normally have reliable means of determining the merits of the conflicting claims. 
If he is acting in good faith, therefore, he should not be drawn into the contro+ 
yersy. His only duty to an aggrieved proprietor of a registered design should 
be to disclose, upon demand. the source from which he obtained the article. 

The terms of S. 1884 seem to imply that the distributor has no further duty or 
liability. However this point deseryes emphasis. ‘The bill could be improved, I 
think, by inserting a provision that the distributor, having made such disclosure, 
is free to continue selling the article in question and, for this purpose, to order 
additional quantities of the article from the same or any other source. 


DESIGN PROTECTION 15 


Yor the foregoing reasons I have doubts about the bill in its present form and 
wish to reserve my position respecting it until I have had an opportunity to 
give it further consideration. 

‘The Bureau of the Budget has requested us to advise you that time limita- 
tions have prevented the clearance of this report. 

Sincerely, 
Pum Danien FINE, 
Deputy Administrator 
(For John B. Horne, Administrator). 

Senator Harr. Our first of today’s witnesses is a very distinguished 
American, former Governor of Georgia, and representing today the 
Society of Independent Motion Picture Producers of California, of 
which he serves as president, Gov. Ellis Arnall. 

Will you come forward. And, if you are accompanied by anybody, 
by all means bring him forward and introduce him. 


STATEMENT OF ELLIS ARNALL, PRESIDENT, SOCIETY OF INDE- 
PENDENT MOTION PICTURE PRODUCERS OF CALIFORNIA; AC- 
COMPANIED BY GUNTHER R. LESSING, VICE PRESIDENT AND 
GENERAL COUNSEL, WALT DISNEY PRODUCTIONS; AND ELLIOTT 
H. LEVITAS, ATLANTA, GA. 


Mr. Arnau. Thank you so much. 

Senator Hart, I would like to present my colleagues and asso- 
ciates. 

To my right, to your left, is Mr. Gunther R. Lessing, who is vice 
president and general counsel of Walt Disney Productions. He is 
tremendously interested in the area concerning which this measure 
has been drafted and introduced, and is a great exponent of the right 
of protection for creators of artistic creations as well as those who 
are adept in putting their creative ability to the field of industrial 
design. Mr. Lessing will sit with me here because his support means 
much to me and what lL have to say. 

Senator Harr. The committee is very glad to have you, Mr. Less- 


ing. 

Nr. Arnau. To my left and your right, my associate, Elliott 
Levitas, who is engaged in the practice of law with me in Atlanta. 
He has become quite a technician in this field—an authority. And 
he, along with Mr. Lessing, has appeared with me in international 
meetings where we have undertaken to put forward some of the ideas 
that are encompassed in the legislation now before this committee. 

Senator Harr. Thank you very much, Governor. 

Will you be seated, all of you. 

I think I should indicate at the outset that the witnesses who have 
prepared statements may file them, and they will be printed in full 
in the record. Sometimes they may prefer to summarize their state- 
‘ment knowing it will appear in full, and others may prefer to read 
the statement in full. ‘The committee would leave that to the judg- 
ment of each of the witnesses. 

Mr. Arnauy. First of all, Mr. Chairman, I should like to take 
‘this opportunity to convey to you my personal appreciation and to 
.the committee staff for its interest in working out what we believe is 
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meritorious and worthwhile legislation in the form of S. 1884 which 
Was introduced by the distinguished Senator from Michigan, the 
chairman of this subcommittee, Senator Philip A. Hart, and Sena- 
tors Alexander Wiley and Herman Talmadge. 

I appear here as a representative of the Walt Disney Productions. 
Walt Disney Productions is a well-known organization operating 
throughout the world, and this company, through its fanciful figures 
and characters, the entertainment medium employed by it, has done 
much to let the world know that we in America and we in the West 
believe in concepts of life and government that are vital to the con- 
tinued happiness and the freedom of mankind. 

In this connection it is interesting to note that one of our fanciful 
characters, Mickey Mouse, has been denounced by the East German 
Communist newspaper Freiheit as an American agent helping East 
Germans flee to the West. 

(The news item referred to follows:) 


[From the Marietta Daily Journal, Marietta, Ga., Monday, July 31, 1961] 
Is Mickey WEst’s AGENT? 
Ber_in (UPI).—Mickey Mouse was denounced by the East German Communist 


newspaper Freiheit Sunday as an American agent helping Hast Germans flee to 


the West. 
The newspaper reported a talk by a Communist functionary named Heyde to 


children in the Fast German city of Halle. 

He warned them not to read Mickey Mouse comic books or join the Mickey 
Mouse clubs formed by the publishers in West Germany. 

“How can a child be so dumb as to be taken in by Mickey Mouse?” Heyde 
asked. “These books have the purpose of getting the addresses of your parents. 
You cut a coupon out of the book, send it along with your address, and you 
become a member of the Mickey Mouse Club. 

“Then they have an important address to give the head hunters.” 

“Head hunters” is the Communist term for the Western agents they say are 
causing the record exodus of refugees. 

Mr. Arnau. If our creations have this salutary effect we are quite 
delighted. ; ( ; 

I appear also in my capacity asa partner in the law firm of Arnall, 
Golden & Gregory, of Atlanta. It has been my privilege to represent 
Walt Disney for a number of years as counsel. It has been my pleas- 
ure to serve for some while as president of the Society of Independent 
Motion Pictures Producers of Hollywood. We in the motion picture 
industry have a tremendous interest in this legislation’s successful 
enactment. — 

It is significant to know that Walt Disney Productions is a highly 
esteemed member of the Motion Picture Association of America and 
enjoys a unique and enviable position as a producer of worthwhile, 
highly acceptable entertainment throughout the world. 

_ lam also, Mr. Chairman, privileged to say that the large organiza- 
tion in the motion picture industry is the Motion Picture Association 
of America headed by the Honorable Eric Johnston. 

Yesterday I had a call from Sidney Schreiber, general attorney for 
this association, who reported to me that the Committee on Copyrights 
of the Motion Picture Association of America, at our request, had 
considered S. 1884 and he authorized me to say that the committee had 
determined to give its suport to this legislation, believing it to be 
needed and salutary, and requested that I convey this information at 
this time to the subcommittee and that it be inserted in the record. 


> 
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Now, Mr. Chairman, last year, on June 29, I was privileged to ap- 
pear before your subcommittee in support of 5. 2852, commonly known 
as the Talmadge bill. This measure was introduced by the distin- 
guished junior Senator from my home State, the Ilonorable Terman 
Talmadge. Te introduced it on January 19, 1960. 

At that time I voiced opposition to S. 2075 which was commonly 
known as the O’Mahoney bill. This bill had been introduced on May 
28, 1959, by Senator Joseph C. O’Mahoney, Senator Alexander Wiley, 
and the distinguished Senator from the State of Michigan who pre- 
sides over this subcommittee, Senator Philip A. Hart. 

Today it is my pleasure and privilege to again appear before you, 
and this time for the purpose of explaining and expressing my whole- 
hearted support of S. 1884 which was introduced in the Senate on May 
16 of this year by Senator Hart, Senator Wiley, and Senator 
Talmadge. 

And here let me say, Mr. Chairman, that you, sir, have had much 
to do in harmonizing and bringing about a unified interest in this 
type legislation because we all recognize that this type of legislation 
is needed. The times require it; the times demand it if we are to 
protect creative ability applied to this field of endeavor. But because 
of apprehension on the part of some of us at the time, who believed 
in the totality of copyright protection, we were apprehensive that, in 
order to bring about enactment of design legislation registration, 
copyright protection was adversely affected when the copyright was 
applied to an article of utility. 

It was at this point that the Talmadge bill differed from the 
O’Mahoney bill in the last session of the Congress because the Tal- 
madge bill undertook to provide design registration and design pro- 
tection while in no wise adversely affecting the rights enjoyed by 
copyright proprietors under the law of the United States. 

The O’Mahoney bill, on the other hand, in owr judgment at that 
time, provided design registration at the expense of some of the 
rights presently enjoyed by copyright proprietors under the law. We 
do not believe that this was necessary or served a useful purpose, and 
we undertook to meet with the interests primarily concerned with 
design protection and to harmonize our views, and thus was brought 
about S. 1884. 

My chief concern, as I have stated, was that the O’Mahoney bill not 
only provided new sui generis protection for ornamental designs, but 
also had the effect, not germane to its basic purpose, of seriously and 
adversely affecting the scope, term, and enjoyment of copyrights. 

At the same time I attempted to convey to this subcommittee at 
the hearing last year that we who are interested in the preservation of 
copyrights are not opposed to design registration legislation itself. 
On that occasion I said: 

We are not opposed to the enactment of design registration legislation for 
those who desire and need it. 

I also expressed my belief that this could be done without reaching 
over and unnecessarily and unfairly divesting copyright owners of 
their long-established and generally accepted copyright protection: 

We believe that it is quite possible for this committee to determine upon 
design registration legislation which would afford to those interests desiring 
protection of an ornamental design that protection without in any way im- 


pinging upon-or destroying or curtailing the long material protection now 
afforded * * *. 
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The specific differences and points of departure between the Tal- 
madge bill and the O'Mahoney bill were clearly demonstrated by the 
testimony which this committee developed at its hearings last year. 
Genuine differences of viewpoints and interpretation were brought to 
light, and one of the most valuable results of those hearings was their 
creation of the possibility and means of reconciling conflicting view- 
points. Proponents of both bills indicated a desire and willingness 
to harmonize their positions so that all major interests concerned could 
be compromised in a bill which could enjoy the support of all. 

As you know, Mr. Chairman, design protection legislation has been 
introduced in the Congress over a long period of years. Someone said 
the first: bill was introduced in 1889. Certainly a series of bills, some 
40 or 50 in number, have been introduced over the period of the last 
40 or 50 years. And with each passing year there has come about a 
greater need for design protection because more and more creative 
talents were directed toward industrial pursuits. And we believe 
that the pending measure today before this committee recognizes the 
need for design registration legislation and the bill has harmonized 
the various viewpoints until now, so far as we know, there is very 
little opposition to the proposal. Certainly, if there be opposition as 
of this date, it has not expressed itself. 

I am told, Mr. Chairman, by Steve Haaser, clerk of your committee, 
that up until now no opposition witness has asked to appear. This 
does not preclude such an appearance, of course, or such request, but 
it is, it seems to me, significant to note that the various interests and 
those concerned with this area and this field of protection have been 
able to come together as men of good will who are interested in a 
common purpose and objective and have been able to harmonize any 
contrary viewpoints to the extent that now we are working together 
as a team undertaking to bring about the enactment of legislation 
which we believe to be for the public welfare and the public interest. 

So this spirit of compromise has prevailed, and vigorous efforts: 
brought about an agreement on a bill which would not only be fair 
to the public but which would also reflect and balance the interest of 
industries most affected by such legislation, by this type legislation. 

Thus, Mr. Chairman, we believe that the pending bill, S. 1884, does: 
these things. In the light of previously pending bills one need only 
read the names of the distinguished joint sponsors of this measure 
to have eloquent testimony of the harmonization which has resulted. 

It would be repetitious to restate the need of the motion picture 
and other artistic interests for the preservation of the totality of their 
copyright protection. For this purpose I will only refer the com- 
mittee’s attention to my statement and the documents which I sub- 
mitted for consideration at the last hearing. 

Furthermore, I will not treat the need whicli creators of designs of 
useful articles have for the sui generis statutory protection of their 
Sree works. 

__ the eloquent witnesses representing the coordinating committee and 
industry will fully state their needs and the justification of such a 
measure. 

I will not attempt to expand upon the public interests which will be 
served by enactment of such a measure, for the wise counsel of repre- 
sentatives from the Library of Congress, Copyright Office, and Patent 
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Office, have already and will continue to bring the public interest to 
this committee’s attention. 

Let me only say again in these regards we in the motion picture in- 
dustry second these views, and we feel that this is worthwhile, salu- 
tary legislation which serves a public interest and should be enacted 
into law. To that end, of course, we hope that your committee, Mr. 
Chairman, will recommend favorable consideration of this legislation. 

Thus I have stated that a harmonization has prevailed, that this 
measure represents a compromise of all conflicting views whereby the 
design interests can, if the committee sees fit to recommend and the 
Congress sees fit. to so enact this legislation, that the design interests 
can have the protection which, in our judgment, is badly needed 
today, and at the same time the copyright proprietors and copyright 
interests will not be adversely affected by such legislation. 

To that end we join hands together in the belief that this is meri- 
torious legislation. 

Now, Mr. Chairman, I wish just for a moment to state that today 
no man is an island. Perhaps no man has ever been, and certainly 
no nation can live apart from the other nations of the world. Cer- 
tainly those in the free world have been brought closer together by 
reason of international developments. Copyright and design legis- 
lation protection go hand in hand together. There are international 
meetings that consider these type measures. ‘The various countries of 
the world consider constanly what should be done to encourage the 
creators of design and the creators of artistic works and what pro- 
tection my be well afforded them under the laws of the respective 
countries. 

We believe that the international implications of S. 1884 are great. 

When I appeared before the subcommittee last year I alluded to 
this international concern and introduced certain evidence relating 
to other nations’ studies of the problem. Of course, Walt Disney 
Productions, being an international operation in scope, is tremendous- 
ly sensitive and concerned about developments in these fields in the 
other nations of the world. As a matter of fact, the industrial de- 
sign and copyright interests, like any other aspect of trade and com- 
merce today, are no longer isolated as domestic concerns. They are 
part of a worldwide and international system of economic intercourse. 

The principles embodied in S. 1884 place the United States, in 
our belief, in line with the great majority of Western nations. That 
is, the United States sould be affording a sui generis statutory pro- 
tection for ornamental designes without strictures, difficulties, and 
problems involved in a design patent, and, at the same time, preserve 
the totality of copyright protection for those who desire it. 

If this measure is enacted, we would then be in a position to grant 
appropriate reciprocity in this field to other nations, and thereby ob- 
tain the grant of reciprocity which they make available. We would 
then also be able to adhere to appropriate international conventions 
which have or may hereafter be established for international pro- 
tection and registration of designs if it is deemed wise and feasible. 

In this regard our laws would be similar to those of such nations 
as Germany, Canada, New Zealand, Australia, France, and Italy, to 
name only a few. 
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Some of these nations have long provided registration protection, 
and we believe it is to the interests of American nationals doing busi- 
ness on an international scope and those engaged in foreign trade and 
commerce to have this measure enacted by our Congress so that we 
would be put on a par and equal footing with nations that today have 
design registration protection legislation. 

We would like all of the nations that I have enumerated—and these 
are only a few—preserve, recognize and give full effect to the total- 
ity of copyright protection without any cutoff or detriment of the 
rights of copyrights where artistic works are embodied in orna- 
mental designs. 

The introduction of S. 1884 and its subsequent enactment could 
offer a guide to the few remaining Western nations which do not yet 
treat protection of copyright and designs as does S. 1884 or as it is 
treated in the remainder of the nations of the Western World. In so 
doing it would offer an inducement for those countries also to join 
this mainstream and this trend. : 

We believe that the public interest is best served by encouraging and 
rewarding creativity. As both creators and users of literary, musical, 
and artistic property, we warmly support the efforts of those who now 
seek protection against the copying of their originally created designs. 
This philosophy of granting to creators appropriate protection 
against piracy of designs is effectively and fairly implemented by 
S. 1884 and is accordingly worthy of this subcommitee’s favorable 
consideration in our opinion. 

So, Mr. Chairman, without getting into the technical aspects of this 
legislation, I merely want to, in summary, state that we believe this 
legislation is necessary and to the public interest. We believe that 
the copyright interests which we represent and the design interests 
have come together and harmonized their views to the end that the 
measure now before the subcommittee carries forward the objective 
without doing violence to the position enjoyed by copyright 
proprietors. 

Moreover, we believe that the time is at hand when this type legisla- 
tion should be enacted. With each succeeding year and each succeed- 
ing month, week, and day the need for protection in this field becomes 
more vital. 

Secondly, we believe that, in order to fall in step with the prevail- 
ing trend and thought embodied in legislation of the Western nations, 
that it is advisable for the U.S. Congress to enact this measure. 

If this measure is enacted we will be at home with the other nations 
in the Western World who afford this type of protection. It will inure 
to the benefit of American nationals doing business in an international 
scope. 

tis right in our judgment, and it is fitting and proper. 

So, for the foregoing reasons and because S. 1884 preserves the total- 
ity of copyright protection presently afforded artistic creators under 
existing law, and because the provisions of this bill meet the needs of 
the copyright-protected industries in a way I have explained, and 
because of the need of this protection for creators of ornamental 
designs, and for the reason that the bill carries forward the grand 
program now serving as the law of a great many Western nations, 
and further the trend, we enthusiasticaly and wholeheartedly support 
this legislation and commend it to your favorable consideration. 
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Mr. Chairman, I would like to submit, if I may, for the record a 
prepared statement to supplement the statement I have made. The 
statement I have made briefly refers to the pertinent features of the 
prepared statement, but, in the interests of time, I chose to make the 
statement. 

I would like to submit the prepared statement for introduction into 
the record at this time. 

Senator Harr. It will be received in full. 

(The document referred to follows:) 


SraTeMENT oF ELLis ARNALL, ForMER ATTORNEY GBPNERAL AND GOVERNOR OF 
GEORGIA AND COUNSEL TO WALT DISNEY PRODUCTIONS 


Mr. Chairman and gentlemen of the subcommittee, my name is Ellis Arnall, 
partner of the law firm of Arnall, Golden & Gregory, Atlanta, Ga. I am privi- 
leged to appear before this distinguished subcommitee in my capacity as counsel 
for Walt Disney Productions. It has been my pleasure to represent Walt Disney 
Productions for a long number of years and my interest in the motion picture 
industry is intense by reason of this close affiliation. 1t is significant to know 
that Walt Disney Productions is a highly esteemed member of the Motion 
Picture Association of America and enjoys a uniquely enviable position as a 
producer of worthwhile, highly acceptable entertainment throughout the entire 
world. I also served for some 10 years as president of the Society of Independ- 
ent Motion Picture Producers of Hollywood. 

Last year, on June 29, 1960, I was also privileged to appear before this sub- 
committee in support of S. 2852, commonly known as the Talmadge bill, having 
been introduced by the distinguished junior Senator from Georgia, Hon, Herman 
F. Talmadge, on January 19, 1960, Likewise, I voiced opposition to Ss. ris) 
commonly known as the O'Mahoney bill, which had been introduced on May 28, 
1959, by Senator Joseph C. O'Mahoney, Senator Alexander Wiley, and Senator 
Philip A. Hart. Today, it is my pleasure and privilege to once again come 
before you—this time to express and explain my wholehearted support of 8. 
1884 which was introduced in the Senate on May 16, 1961, by Senator Philip A. 
Hart, Senator Alexander Wiley, and Senator Herman W. Talmadge. 

On the last occasion, my chief concern was that one of the then pending 
bills—the O’Mahoney bill—not only had the effect of providing a new sui 
generis protection for ornamental designs but also had the effect, not germane 
to its basic purpose, of seriously and adversely affecting the scope, term, and 
enjoyment of copyrights. As a result of my close affiliation with and representa- 
tion of certain portions of the motion picture industry, I felt it necessary to 
bring to light the alarm that was felt by artistic creators and copyright owners 
ou the thought of possible enactment of such a measure. 

At the same time, I attempted to convey to this subcommittee that we who 
are interested in preservation of copyright were not opposed to design registra- 
tion legislation itself. On that occasion I said “[we] are not opposed to the 
enactment of design registration legislation for those who desire and need it.” 
(See report of Senate subcommittee hearing, June 29, 1960, p. 44.) 

I also expressed my belief that this could be done without reaching over and 
unnecessarily and unfairly divesting copyright owners of their long established 
and generally accepted copyright protection: 

“We believe that it is quite possible for this committee to determine upon 
design registration legislation which would afford to those interests desiring 
protection of an ornamental design that protection without in any way impinging 
upon or destroying or curtailing the long material protection now afforded 
** * (See report of Senate subcommittee hearing, June 29, 1960, p. 28.) 

The specific differences and points of departure between the Talmadge bill 
and the O'Mahoney bill were clearly demonstrated by the testimony which this 
sommittee developed at its hearings last year. Genuine differences of view- 
points and interpretation were brought to light, and one of the most yaluable 
results of those hearings was their creation of the possibility and.means of re- 
conciling conflicting viewpoints. Proponents of both bills indicated a desire 
and willingness to harmonize their positions so that all major interests con- 
cerned could be compromised in a bill which could enjoy the support of all. 

In the interim since the last hearings, meetings have been held and free and 
frank exchanges of ideas have come about in the atmosphere of cooperation 
which had been created by the hearings. <A spirit of compromise prevailed, and 
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vigorous efforts were directed toward agreement on a bill which would not only 
be fair to the public, but which would also reflect and balance the interests of 
the industries most affected by such legislation. 

We believe that the pending bill (S. 1884) does this. In light of the previously 
pending bills, one need only read the names of the distinguished joint sponsors 
of this measure to have eloquent testimony of the harmonization which has 
resulted. 

{It would be repetitious to restate the need of the motion picture and other 
-artistic interests for the preservation of the totality of their copyright protection. 
For this purpose I will only refer the committee’s attention to my statement and 
the documents which I submitted for consideration at the last hearing. IWurther- 
more, I will not treat the need which creators of designs of useful articles have 
for the sui generis statutory protection of their original works. The eloquent 
witnesses representing the coordinating committee and industry will fully state 
their needs and the justification for such a measure. I will not attempt to ex- 
pand upon the public interests which will be served by enactment of such a 
measure, for the wise counsel of representatives from the Library of Congress, 
Copyright Office, and Patent Office have already and will continue to bring the 
public interest to this committee’s attention. Let me only say again in these 
regards we in the motion picture industry second these views.] I shall, how- 
ever, try to point out to the committee in some detail why we believe S. 1884 
fully protects and preserves the totality of copyright and preserves the full 
-scope and term of that protection as presently enjoyed by copyright owners. 

Section 27 of the bill specifically states that nothing in the design law itself 
-affects any right secured by copyright; however copyrighted works which are 
embodied in or constitute designs of useful articles are made eligible for pro- 
tection under the design law but are not required to come under its protection 
‘in order to be protected as embodied in useful articles. This provision is a 
radical departure from the corresponding section of the O’Mahoney bill which 
in section 27(b) had provided that when copyrighted works were utilized in the 
‘designs of useful articles that they automatically and mandatorily became sub- 
ject to and exclusively depended upon protection of the designs law. 

Section 32 of the bill is an amendment to the copyright law (United States 
Code, title 17) and would add to the copyright law a new section 33. 

From the point of view of preservation of totality of copyright subsection 
-33(c) is the heart of the new provision in relating the copyright law to the 
design law. ‘This subsection embodies the “election approach” concept which 
‘had been found in the Talmadge bill with certain helpful refinements and modi- 
fications. 

Since section 27 of the designs bill makes copyrighted works embodied in use- 
ful articles eligible for that protection (as does subsection 33(b) of the amended 
section of the copyright law), subsection 33(c) provides that the copyright 
proprietor who seeks and obtains registration under the designs law will have 
thereby elected to rely upon its protection with respect to utilization of the 
artistic work in useful articles. But—and this is the key—subsection 33(c) 
specifically provides that “unless and until the copyright proprietor has ob- 
tained such [design] registration,’ the copyright proprietor can continue to 
rely “in all respects” upon the protection afforded by his copyright. The pro- 
vision is the concept of election on the part of the copyright proprietor either 
to continue to rely upon his copyright in protecting against infringing articles 
‘embodying his copyrighted work or to rely upon sui generis protection of the 
design law. 

That a copyright subsisting in a work of art (two or three dimensional) 
-can be used to protect against unauthorized infringers who copy the artistic 
work js clearly the existing law in the United States. See King Features 
Syndicate v. Fleischer, 299 Ped. 533 (1924) ; Fleischer Studios, Inc. v. Ralph A. 
Freundlich, Inc., 5. F. Supp. 808 (1934), same case, affirmed, 73 F. 2d 276 (1934) 

‘and this protection extends even if the artistic copyright owner himself has 
applied his work to useful articles and commercialized their use. See Mazer v. 
Stein, 347 U.S. 201 (1954). The election provision of section 33(c) is not only 
-a recognition and reaffirmation of the existing law as embodied in these and 
similar decisions but is also a specific statutory preservation of this concept 
of totality of copyright protection. Under S. 1884 the only way in which 
totality of copyright can be affected is by the yoluntary act of the copyright 
proprietor in actually obtaining a design registration of his work as embodied 
in useful articles. There are a number of reasons why a particular copyright 
owner might prefer to avail himself of design registration. If he does this he 
thas voluntarily chosen to rely upon the design protection and to abandon, pro 
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tanto, his copyrighted protection; but even in this instance he has given up his 
copyright protection only to the extent of its coverage for useful articles; even 
where such election to come under the design bill has been made by the copy- 
right proprietor no copyright protection is lost “with respect to any utilization 
of a copyrighted work other than in the design of a useful article.” Section 
33(a). Thus, an artistic creator has either one of two routes available for 
protecting his work as embodied in useful articles: (i) continued reliance upon 
the copyright law or (ii) voluntary compliance with and reliance upon the 
designs law. He has an election; and the choice is solely his to make. Under 
the new bill, Mazer v. Stein is left wholly unaffected and preserved for com- 
plete use of copyright owners. 

This approach of section 33(c) is a sharp departure from the provisions of 
the O'Mahoney bill, which afforded no election to the copyright owner but which 
mandatorily required him to forfeit the protection of his copyright for useful 
articles when the work was applied in the design of useful articles and which 
(without affording him any choice) compelled him to come under the terms of 
the design protection or have no protection at all. In my statement to the com- 
mittee last year I attempted to point out why this concept was not only unsound 
in theory but unfair in application. The new bill completely avoids this 
consequence, 

Thus, under the framework of the new concept as embodied in S. 1884, an 
artistic creator such as Walt Disney or any other one, who creates and obtains 
copyright in a fanciful character or some other artistic creation and later ap- 
plies it to industrial articles (such as applying pictures of the character on tee 
shirts, or the manufacture of dolls and other toys, or in the form of cakes of 
soap, bookends, or otherwise) can, if he chooses, rely upon the totality of his 
copyright protection as established in Mazer y. Stein in preventing others from 
copying his artistie work. He would be operating completely independently of 
the designs law. 

Subsection 33(a) of S. 1884 introduces a provision not previously seen in either 
the O'Mahoney or Talmadge bills. It provides that useful articles (as defined 
both by section 1(b) (2) of S. 1884 and subsection 33(e) of the amendment to 
title 17) will not be accepted for deposit in the Copyright Office. This provision 
does not restrict the present subject matter of protection under the copyright law 
nor does it affect in any way the totality of protection described above and as 
embodied in such cases as King Features Syndicate, Inc. y. Fleischer or as ap- 
plied in Mazer y. Stein. It means simply this: a useful article as such can be 
refused deposit ; if, however, an artistic work is copyrighted it can still be depos- 
ited and registered in its pictorial, graphic, or sculptural form, and the full meas- 
ure of copyright protection will be afforded to it. This would be true even if the 
artistic creator intended to apply his copyrighted artistic work as the design of a 
useful article. Hence, the artistic creator who creates a fanciful character or 
other artistic work or creation and publishes it with appropriate copyright no- 
tice can register the two or three dimensional copyrighted work. If such copy- 
righted work is later embodied in the design of a useful article it will continue 
to receive copyright protection unless the copyright proprietor elects to come 
under the provisions of the design law. 

The question of whether the character, item, or other representation depicted 
or portrayed in the two or three dimensional copyrighted form will be entitled 
to receive copyright protection as embodied in useful articles is not affected by 
subsection 83(a) nor by any other provision of section 33. This problem will 
continue to be decided and resolved by the courts as it has in the past under the 
general copyright law. Bwxisting decisions indicate that not everything por- 
trayed in, represented by, or depicted as a copyrighted work can be protected 
by copyright when it is manufactured and reproduced as a useful article. 
[This has normally been the result where the pictorial copyrighted work de- 
picted a dress or item of furniture in articles commonly having a useful appli- 
eation other than visual appeal. This has been a commonsense type dis- 
tinction. ] 

For example, it has been held that photographs or illustrations of a chair do 
not provide one with a copyright monopoly to manufacture the chair and to pre- 
vent others from doing so. See Lamb v. Grand Rapids School Furniture Company, 
89 Fed. 474 (1889). Similarly a two dimensional copyrighted picture of a dress 
has been held not to afford copyright protection to the manufactured dress 
itself. See Jack Adelman, Inc., v. Sonners & Gordon, Inc., 112 F. Supp. 187 (1954). 
In the Adelman case, supra, the Judge said, by way of dicta, that the copyright 
subsisting in a picture or drawing of a streamlined automobile would not extend 
to protect the manufacture of the automobile itself. Similar results have been 


24 DESIGN PROTECTION 


reached since the decision in Mazer y. Stein. For example in Kashins v. Light- 
makers, Inc., 115 F. Supp. 203, it was held that the advertising catalog picture 
of a lamp was not infringed by a third party’s manufacture of a lamp copying 
the one depicted. 

Those decisions are left unchanged and unaffected by the new law. But by 
the same token the decisions such as King Features Syndicate, Inc., v. Fleisher, 
Fleisher Studios, Inc., v. Ralph A. Freundlich, and Jones Brothers Company V- 
Underkofiier, 16 F. Supp. 729 (1986), are also left unchanged, and it must be 
concluded that the totality of copyrighted afforded in such cases under the con- 
cept of Mazer y. Stein will continue to be afforded by the courts. ‘The courts 
have apparently been able adequately and effectively to cope with the problem 
of drawing a line between cases where the subject of the artistic copyright can 
be protected against infringement by manufactured articles and cases where such 
protection is inappropriate. There is nothing in subsection 33(a) or else 
where in the bill which will either alter this situation, change the criteria for 
or the necessity of the courts’ making such distinctions on a case-to-case basis. 

The provision in subsection 33(¢c) that ‘nothing in this section shall be deemed 
to create any additional rights or protection under this title’ does not restrict 
the full force of the foregoing decisions nor does it in any way impinge upon 
Mazer y. Stein. This provision also leaves it to the courts to continue to con- 
strue the copyright law and to apply it without restriction so that the body of 
decisions can grow and be dynamic; it does not mean that there are no additional 
rights of copyright as yet undiscovered by the courts, but rather the provision is 
inserted so that the courts will not conclude that this new section in and of 
itself has the effect of expanding (or restricting) the existing rights afforded 
under the copyright statute. While the new section 33 will not itself create 
additional rights, the clause in subsection 33(c) cannot be considered as “freez- 
ing” the copyright law in its present position. 

1 have unequivocally stated my support for this bill. As in all matters of 
human affairs, however, nothing is so good that it cannot be made better. There- 
fore, it should not be thought that our support is lessened if we should from 
time to time propose modifications in its language which would be for the con- 
structive purpose of enabling the bill more effectively to carry out its policy. 
Since the introduction of the bill in May of this year, our study of it has caused 
us to consider two such areas which could be technically modified in this man- 
ner. Both of these points deal with the concept of useful articles. 

The primary purpose of S. 1884 is to afford a new protection to articles which 
are useful, but it is not intended to deny protection to articles registered under 
its provisions which may not strictly be useful in terms of the statute’s defini- 
tion. Furthermore, there are even sound policy and practical reasons which 
would suggest that articles on the borderline between useful and nonuseful, 
such as toys and dolls, should be eligible for protection under the act whether 
they are strictly useful or not and that the Administrator should have discre- 
tion in this area. Subsection 9(e) of the present bill has this savings function. 
In order to make this intended result more effective and secure, we suggest that 
appropriate language be inserted in the bill which would, in the case of articles 
which have been registered, prevent cancellation proceedings being brought on 
the ground that the article is nonuseful and which would deny a defendant in an 
infringement action any defense based upon similar grounds. Such a change 
would not alter the present policy of the bill but would simply carry it forward. 

Likewise, we believe that subsection 33(a), which would be added as an 
amendment to the copyright law, should be modified so that the right of the copy- 
right office to refuse deposit for useful articles be expressed in other than man- 
datory terms. For example, the policy of subsection 83(a) could be as effec- 
tively accomplished if it provided that the Copyright Office could not be required 
to accept useful articles. Such a provision would furnish the complete power, 
but not the compelling duty, to refuse such deposit. This change would also 
prevent increased and dangerous litigation of direct and collateral attack being 
made with respect to items which had been accepted for deposit on the grounds 
that the articles were actually useful and therefore should not have been 
registered with the Copyright Office. 

Neither of these suggested changes are innovations in the policy now expressed 
in the bill but are merely, I submit, more effective ways of emphasizing the bill’s 
purposes. 

Finally, let me call the committee's attention to one additional point—the in- 
ternational implications of S. 1884. Last year I alluded to this international 
concern and introduced certain evidence concerning other nations’ study of the 
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problem. ‘The industrial design and copyright industries like all other aspects 
of trade and commerce are today no longer isolated domestic concerns. They 
are a part of a worldwide and international system of economic intercourse. 
The principles embodied in the new bill place the United States in line with the 
great majority of Western nations. That is, the United States would be afford- 
ing a sui generis statutory protection for ornamental designs (without strictures, 
difficulties, and problems involved in a design patent) and at the same time 
preserve the totality of copyright protection for those who desire it. 

We would then be in a position to grant appropriate reciprocity in this field 
to other nations and thereby obtain the grant of reciprocity which they make 
available. We would then also be able to adhere to appropriate international 
eonventions which have or may hereafter be established for international pro- 
tection and registration of designs, if it is deemed wise and feasible. In this 
regard our laws would be similar to those of such nations as Germany, Canada, 
New Zealand, Australia, France, and Italy, to name only a few. 

We would, like all of the nations referred to above, preserve, recognize, and 
give full effect to the totality of copyright protection without any cutoff or 
deminishment of the rights of copyright when artistic works are embodied in 
ornamental designs. The introduction of S. 1884 and its subsequent enactment 
could offer a guide to the few remaining Western nations which do not yet 
treat protection of copyright and designs as does S. 1884 or as it is treated in 
the remainder of the Western World. In so doing, it would offer an induce- 
ment for those countries also to join this mainstream and this trend. 

[We believed that the public interest is best served by encouraging and 
rewarding creativity. As both creators and users of literary, musical, and 
artistic property, we warmly support the efforts of those who now seek pro- 
tection against the copying of their originally created designs. This philosophy 
of granting to creators appropriate protection against piracy of designs is 
effectively and fairly implemented by S. 1884 and is accordingly worthy of this 
subcommittee’s favorable consideration in our opinion.) 

For the foregoing reasons and because S. 1884 preserves the totality of copy- 
right protection presently afforded artistic creators under existing law in the 
manner explained above and because the provisions in this bill meet the needs 
of the copyright protected industries in the way I explained to this committee 
last year, I now therefore urge this subcommittee to recommend favorable the 
passage of S, 1884. 


Senator Harr. Governor, thank you very much. 

Mr. Arnau. If there be any questions, Mr. Chairman, these emi- 
nent associates of mine are prepared to answer them. If not, let me 
again thank you for your indulgence. Thank you for being author 
of this bill. Thank you for your interest in this field. And, above 
all, we express appreciation for the fact that, largely through your 
own efforts, we have been able to bring together divergent interests 
and a harmonization that speaks well of the spirit of compromise so 
frequently practiced by the U.S. Congress. 

Senator TLarr. And so generally misunderstood. 

Governor Arnall, before you leave T will invite the subcommittee 
counsel to ask questions, and in doing so I know that the likelihood 
is great they will now prove that it is a terrible bill. These ques- 
tions, I think, will go to the point of developing a better understand- 
ing, but many times they are phrased in such fashion that the hearer 
will wonder if there 1s any hope at all for the survival of the 
legislation. 

Mr. Clesner? 

Mr. Criesner. Governor Arnall, at the recent American Bar As- 
sociation convention the question was raised as to what constitutional 
power of the Congress do the proponents of the bill rely on. 

Mr. Arnatu. The question of constitutionality of the measure of 
this type legislation has been referred to from time to time, but we 
take the position that encompassed in the constitutional provision 
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which says that the Congress shall have the power to protect. writings, 
that his would be within that power, and also there could be sufficient 
constitutional basis in the provision in the Federal Constitution re- 
lating to the power of Congress to deal with and protect. commerce. 

So we say there are at least two provisions of the Constitution 
that, in our judgment, would or could support the constitutionality of 
this legislation. 

Mr. Cresner. .\t the time of the last hearings, the Justice Depart- 
ment also raised the question of constitutionality in their report to 
this subcommittee and they drew attention to Justice Douglas’ opinion 
in the Mazer vy. Stein case. 

Tf the constitutionality is to be dependent on the commerce clause, 
don’t you believe that the bill should be so drawn so that it could 
stand on the commerce clause? 

Mr. Arnaut. Mr. Clesner, there is no question about that; some 
consideration might be given to it, but we believe suflicient constitu- 
tional basis exists without such redrafting. Of course, the J/azer v. 
Stein case, while the law of the land—and we pay great homage to 
that case because it gave the copyright interests a broad scope of 
rights—nevertheless, there were various opinions written by various 
members of the court. The court upheld the A/azer v. Stein theory of 
applying copyright totality protection to a work that was used 
industrially. 

I used to think I understood a little about what was constitutional 
and what was not. 

Some of our friends don’t think too well of the edicts of the Supreme 
Court. I do. I think we live in a world that moves; in a world of 
change; and what was unconstitutional in the Jast century may be 
constitutional today. At least this is what I believe. And I think if 
the need is there, the legislation will be upheld. This is particularly 
easy, as in the ease of this bill, where specific constitutional provisions 
can be pointed out. Once I brought suit against the Nation’s leading 
railroads, alleging discrimination in freight rates. It was an origina 
suit filed in the Supreme Court of the United States. The Supreme 
Court doesn’t like to take original suits because this makes the Supreme 
Court a trial court. 

I remember Mr. Justice Frankfurter asked if the Court was required 
to take jurisdiction. I said “Yes,” and he replied “Well, the Court 
doesn’t have to take jurisdiction if it doesn’t want to. We can find 
enough words to say it doesn’t have to.” 

What I am trying to say, Mr. Clesner, is that any legislation sub- 
mitted to any committee of the Congress is fraught with the danger 
of being, or being attacked as, unconstitutional. I think that we as 
prudent lawyers can do the best we can, and as prudent lawmakers, 
to have the legislation framed so as to hold it immune to constitu- 
tional attack, and to this end I think consideration might be given to 
the suggestion you made about trying to frame the legislation on the 
commerce clause, but, quite frankly, I believe that the bill in its pres- 
ent form is constitutional and will be upheld. 

I think the word “writings” is pretty general as is the entire con- 
stitutional phrase from which that word comes, and again semantics 
are such that I would ride with it and with that entire clause, Mr. 
Chairman. I would say it will be upheld as written. That would be 
my belief. 
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Or let me say it another way. I would hate for the committee and 
its learned counsel to consider this legislation with any degree of dis- 
avor because of the implication that it might not stand up under con- 
stitutional attack. We will ride with that when the time comes. We 
say that this is a danger inherent in the enactment of any law. Pru- 
dence requires us to do it as well as we can in the line of decisions, but, 
Mr. Clesner, in my belief, this legislation as drafted is constitutional 
and the copyright provision protecting writings and the other por- 
tions of that constitutional clause, I think, would be general enough to 
cover it. If not, of course, the commerce clause may well do. 

Thank you, sir. 

Senator Harr. Again, Governor, thank you very much. 

Is there something you would like to add? 

Mr. Arnaut. The only thing I would like to add of personal note, 
Mr. Chairman, I have told you how grateful we are to you for your 
interest. I would also like to express my gratitude to Senator Her- 
man KE. Talmadge for his interest in this legislation. Not only do we 
witness here a harmonization between legal views in the interest of 
copyright vis-a-vis design, but the personal note is that we witnness 
here harmonization of political views. I would like for the record to 
show I think Senator Talmadge is a great Senator. We are most 
grateful for his interest and his assistance to you serving as the co- 
author of this bill. 

Senator Harr. Governor Arnall, certainly I have welcomed his 
help. I will not say this for him, but I describe myself as one who 
is very conscious that he is not a copyright practitioner, never was. 
I had hoped to spend a full life never exposed to it, but now I find 
myself assigned to it. And you have been very helpful. 

Mr. Arnau. Thank you so much. 

Senator Harr. The next witness is someone who is certainly here 
in the public interest, Judge Rich of the U.S. Court of Customs and 
Patent Appeals. 

Governor Arnall was gracious and kind in assigning credit for 
the development of S. 1884, but I think Judge Rich, as chairman of 
the Coordinating Committee, Designs, of the National Council of 
Patent Law Associations, himself played the key role in the develop- 
ment of this bill. He is an acknowledged authority with regard to 
design legislation. 

The committee is very fortunate that you have taken the time, 
Judge, to come and give us your views. 

I know you have a statement. It will be printed in full in the 
record, and you may read it, summarize it, or proceed as you want. 


STATEMENT OF THE HONORABLE GILES §. RICH, JUDGE, U.S. COURT 
OF CUSTOMS AND PATENT APPEALS 


Judge Ricu. Thank you very much, Senator Hart. It is a great 
pleasure to be here again. 

I will first carry out a request I just received from Governor Ar- 
nall, that he be given permission to file a memorandum on the ques- 
tion just raised as to the constitutional basis. 

Senator Harr. The committee would welcome such a memoran- 


dum, and it would be helpful, and it will be received when it is 
submitted. 
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Judge Ricu. At this moment, before I turn to my statement, I 
would like to add my bit on that same subject. 

I would like to call the attention of the committee to Prof. Walter 
J. Derenberg, a great authority, particularly in the field of trademark 
law, which, as you know, is a law involving this question of consti- 
tutional basis, a law which originally was written in such fashion 
that the Supreme Court held there was no constitutional basis, as 
decided in the famous 7’7ademark cases in the Supreme Court many 
years ago—I don’t have the citations—as a result of which the trade- 
mark statute had to be rewritten in such fashion as was just suggested 
by Mr. Clesner, to have limitations in it so that it would find support 
in the commerce clause. 

My personal view is that to write this design protection law in that 
fashion would create so many problems that it might even become 
unworkable. 

I was at the ABA meeting last week in St. Louis and I heard the 
suggestion made, which is the suggestion that has been floating around 
for many years, that this statute ought to specifically state that it 
rests on everything in the Constitution that could possibly support it or 
any part of it, including the so-called patents and copyright clause, 
article 1, section 8, clause 8, and the commerce clause and anything 
else that could be found. 

I think this is not good legislative drafting. I think that most 
statutes don’t state or attempt to state what part of the Constitution 
supports them as Federal legislation. There is no such thing in the 
patent law. There is no such thing in the copyright law. 

Now to get back to Walter J. Derenberg, a professor at New York 
University Law School who teaches in this field, when this bill was 
in its early stages he set a group of legal scholars to work on this 
specific problem and wrote a collective work which is called “The 
usenng of Writings in the Copyright Clause of the Constitution,” 
prepared by staff members of the New York University Law Review 
under the guidance of Prof. Walter J. Derenberg, November 1956. 
This I have ayailable in the form of a reprint, and it has been pub- 
lished in one of the committee prints on the copyright law revision. 

Senator Harr. Judge, ine you give us the document number on 
the top for the record. 

Judge Ricu. This is the committee print, 86th Congress, 1st session, 
Copyright Law Revision Studies. Studies 1 to 4. And this is study 

Oo) 


Then, in addition to that, there is a similar article, a study by Carl 
B. Lutz, “Can Ornamental Designs for Useful Articles Be Protected 
by Copyright?” This was published in the Patents, Trademarks, and 
Copyright Journal of Research and Education, volume 2, No. 2, June 
1958, pages 289 to 302. 

Those are the only specific studies on this subject that I know of. 

I would like to proceed on the assumption that the statute is predi- 
cated on the patent and trademark clause of the Constitution, article I, 
section 8, clause 8, which reads: 

The Congress shall have power to promote the progress of science and useful 


arts by securing for a limited time to authors and inventors the exclusive rights 
to their respective writings and discoveries. 
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Personally I see no need to split this up and select out of it one 
statement such as writings of authors. I think it might equally be said 
that a design of a useful article is the discovery of an inventor. I 
think that it might be considered to be the promotion of a useful art. 
It might also be considered to be the promotion of the progress of 
science. 

Science, when this Constitution was written, had a very broad mean- 
ing as you can see by looking at the contemporary dictionaries. It 
meant knowledge in general. And I think that the question thrown 
out by Mr. Justice Douglas in his concurring opinion in the J/azer v. 
Stein case is 2 somewhat naive query: How can it be that a statute is 
awriting? I think that went down the drain long ago. I think it has 
been assumed for a long, long time that many things that the layman 
wouldn’t think of, or even a Supreme Court judge, as a writing have 
been construed to be writings. Circus posters, for example; paintings 
and other forms of works of art. 

Now I think it would conserve time if I followed the prepared 
statement, which is, in substance, what I said a year ago on the pre- 
vious bill, 

I am Giles S. Rich, of Washington. I am speaking to S. 1884. 
Since 1956 I have been a judge of the U.S. Court of Customs and 
Patent Appeals, but I do not appear in that official capacity. I ap- 
pear as chairman of the coordinating committee of the National 
Council of Patent Law Associations, which committee played a large 
part in drafting your bill 8. 1884, as I will explain. 

My purpose here is to sketch for you the background and origins 
of that bill, and I deem it a privilege and an honor to be invited to 
appear at these hearings. What I am about to say I said in sub- 
stance at last year’s hearings on the O’Mahoney, Wiley, and Hart 
bill, S. 2075. 

Before my appointment to the court 5 years ago I had practiced 
law in New York for 27 years, specializing in the field of patents, 
trademarks, and copyrights. The protection of designs of useful 
articles falls in this field. So I have been familiar with it all of my 
professional life. 

Vicariously, my familiarity with it is twice that long for I was 
introduced to it 80 years ago by my then employer and later senior 
partner, Henry D. Williams, a champion of the cause to which this 
bill is directed, who said to me at that time, “I have labored for 30 
years to get better protection for designs.” You will find his name 
in the hearings on many early bills. 

There was legislative activity on improving design protection prior 
to the turn of the century and during various periods since then, in the 
years of World War I, before and after 1930, in which year a bill was 
very nearly enacted, going so far as to pass the House and to be re- 
ported out of committee after hearings in the Senate, and in 1947-48. 
After a 10-year hiatus we come to the present period, 1957 to date. 
Clearly we are not pioneering new territory like atomic energy or 
space, and there is a rich background of experience behind S. 1884. 

At the same time, I think that before these hearings are over there 
will be ample and specific testimony as to why the need for legislation 
is today more acute than ever. 
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I will now explain my coordinating committee and how it got into 
theact. This will also explain how I come to be here. 

In the years 1950, 1951, and the first half of 1952 the patent laws 
were codified under the jurisdiction of the House Committee on the 
Judiciary’s Subcommittee No. 4 on Patents, which was at the same 
time the subcommittee on codification of the laws. 

What we now know as the Patent Act of 1952 was signed by the 
President on the 4th of July in that year. The drafting of that patent 
law was largely done by a group of patent lawyers in cooperation with 
Government lawyers from various departments, and was based on a 
draft prepared for the subcommittee of the House by Mr. Federico of 
the Patent Office, who is well known to your committee, and who is sit- 
ting behind me this morning. 

This group of experts was gathered through the medium of the 
National Council of Patent Law Associations. There were then about 
two dozen local patent law associations, located in the principal cities 
from coast to coast, and the council was, and is, their central office in 
Washington. 

The group that was assembled called itself the coordinating com- 
mittee, and brought in also representatives from a few industry asso- 
ciations interested in the matter. The coordinating committee also 
had a small drafting committee, of which I was a member. Tf speak, 
therefore, from personal knowledge of what was done. 

We have had a statutory provision for the protection of designs by 
yatents since 1842. As J have already indicated by reference to past 
feectatis proposals, those familiar with the working of those design 
patent laws have been acutely conscious of their defects and inace- 
quacies for over 60 years. The lawyers who were working on the 
revision and codification of the patent Jaws in 1950-52 were well 
aware of the fact that remedying the defects of design protection was a 
highly specialized problem of considerable complexity—to which the 
length of S. 1884 is eloquent testimony—involving problems quite 
unrelated to patents for inventions. They hadasa major objective the 
speedy enactment of a new patent code and to further that objective 
the decision was made to make no attempt to change the law of design 
patents. 

It was, therefore, retained substantially without change as an in- 
tegral part of our general law of patents, where it is still to be found 
as three short sections—171, 172, and 173 plus one special section, 289, 
on damages. This decision to do nothing about designs at that time 
was made with the intention to take up the design problem as a spe- 
cial project at a later date. 

Let me read you the statement made at the hearings on the Patent 
Act of 1952 which I just looked up this morning. These are the hear- 
ings which were held June 13, 14, and 15 of 1951 on H.R. 3760 which 
was the bill on which the hearings were held for the codification of 
the patent statutes in the House before Subcommittee No. 3. On 
page 109 of those hearings the following statement was made by Mr. 

ederico, who, as I told you, wrote the original draft of the codifica- 
tion act. He said: 

The next groups of sections related to design patents. 

The only effort in this group was to state the present statute. 


In the committee's preliminary print that introduced this codification the 
statement was made that the subject of design patents was reserved for later 
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consideration, and the present code merely puts it in its place without attempt- 
ing to make any changes in the statute. 

It was known, as I said, to be complicated and difficult, and, there- 
fore, the drafters laid it aside and reserved it for later consideration. 

I also looked at the House and Senate reports on the bill which 
became the act, which was a clean bill called H.R. 7794, and there is 
nothing significant in those reports. They simply say these sections 
collect the provisions relating to designs. : 

I also checked the commentary on the act which is printed in the 
United States Code. Annotated, written by Mr. Federico, and an- 
other one written by Charles Zinn, the codification counsel of the 
House committee, and there is no statement of any value in either of 
those. They simply say these are the sections relating to designs. 

Now for 214 years following the enactment of the Patent Act of 
1952 there was a period of inactivity. The original chairman of the 
coordinating committee then retired from that post, and I assumed 
it at the request of the chairman of the National Council of Patent 
Law Associations, for the specific purpose of tackling the design pro- 
tection problem. 

The committee was revised, reconstituted so as to-be composed of 
representatives of groups and individuals having an interest in the 
problem, a new drafting committee was appointed and again we went 
to work on the basis of a draft of a proposed bill which had been 
written for the coordinating committee by Mr. Federico and another 
draft prepared by a committee of the New York Patent Law Associa- 
tion. This was in the autumn of 1954. 

Mr. Federico in his usual thorough and scholarly way based his 
proposals on a study of all prior bills and what had happened to 
them. The drafting committee consisted of highly qualified men— 
Albert C. Johnston of New York, who, in 1936, when he was em- 
ployed by the Government, cut his teeth on the problem with a 211- 
page study of design piracy for the NRA; George E. Frost of Chicago 
who won the fazer v. Stein case in the Supreme Court, which held 
lamp bases which were in the form of statuettes known as Balinese 
dancers, holding those lamp bases, as statutary, were subject to copy- 
right; and Philip T. Dalsimer, who is here this morning from New 
York, a practicing lawyer of wide experience in the field and a drafter 
of the aforesaid New York proposed bill. Also, we had the advice 
and assistance of George D. Cary, now Deputy Register in the Copy- 
right Office, and Barbara A. Ringer, now Chief of the Examining 
Division of that office, who was responsible for producing a 230-page 
bibliography on the subject. 

S you can see, a considerable volume of literature has evolved in 
these many years. All of these people worked as a team to draft a 
bill. You will come to appreciate the quality of that product, I 
believe. 

Tam also happy to say that most of these people I have mentioned 
are sitting here in the room this morning, and George Frost, I believe, 
will be here tomorrow. : 

T also recall one of our earliest meetings of this drafting group, a 
committee meeting at which several hours were spent in batting 
around this question of constitutionality. My understanding of an 
issue of this kind is that people who draft legislation hope and believe 
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it is founded on the Constitution, and anyone who thinks to the con- 
trary has the burden of proving it is not. And the Supreme Court 
alone can say whether or not it is predicated on the Constitution. 

Senator Harr. Well, there is, talking about a considerable body 
of law and literature, a considerable body of discussion in Congress 
over a period of its existence on the question of the obligation of a 
Member to assure himself (a) it is constitutional, (b) it probably is, 
(c) it may be, and (d) unless he is convinced absolutely that it is 
unconstitutional, then he goes for it. There is great discussion about 
this. It will not be resolved for so long as there is this institution. 

Judge Ric. The other members of this drafting committee and 
I satisfied ourselves that this is soundly based on the patent and copy- 
right clause of the Constitution. And the study that is freshest in 
my mind is that one by Derenberg which is a most exhaustive treat- 
ment of the subject. 

Senator Harr. It is my feeling in terms of legislative obligation 
that you would reject a legislative proposal which you felt to be 
unconstitutional. 

Judge Ricu. Yes. 

Senator Harr. But, absent that conviction, I think you would gage 
your action by what you felt the public good, the common good re- 
quired, undertaking to put on the books anything that would achieve 
that good except that which would be unconstitutional as you saw it. 

As yousay, until the highest Court expresses its opinion one is always 
conscious that even his deepest conviction on a constitutional ques- 
tion may not be accepted by the Court if it is ever raised. I think we 
should as we go through this bill, especially in recognition of all the 
efforts that have gone before which you highlighted, we should do all 
we can to insure that as many doubts are eliminated as possible, but 
not permit mere doubt to serve as an alibi for an action that we be- 
lieve we should take. 

Judge Ricr. I quite agree with everything you have said, Senator. 

After several meetings of the full committee and meetings with 
other groups, and many meetings and much labor by the drafting com- 
mittee, the culmination of our efforts was the imtroduction in the 
House, on July 23, 1957, over 214 years from the commencement of 
the project, of the Willis bill, H.R. 8873, 85th Congress, Ist session. 
The remarks of Mr. Willis in introducing that bill, by request, appear 
in the Congressional Record for July 23 at page 11320 and they show 
that the bill was introduced so that it might be widely disseminated 
and studied by interested parties with a view to hearings in a later 
session of Congress. 

As a practical matter, S. 1884 is what has resulted from the dissemi- 
nation with the Willis bill, and is basically the Willis bill with a few 
changes which resulted from the public reaction to it. 

The hearings on predecessor bill S. 2075 last June were the first 
hearings on a bill which has resulted from the efforts of the coordinat- 
ing committee and the many others who have contributed to this 
effort to improve the law. ‘These hearings are, in effect, a continua- 
tion ona slightly modified form of that bill. 

I think this committee will appreciate that S. 1884 is not a thing 
lightly conceived but is a bill into which years of effort by many quali- 
fied people has been incorporated. I have lost count of the number 
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of drafts which it went through, each of which was subjected to pene- 
trating critical examination by the entire committee and by other as- 
sociations which made their views known through committee repres- 
sentation. 

Naturally, there are a few who object to features of the bill, even 
to the bill as a whole, but I think it represents, according to the demo- 
cratic process, the considered judgment of a large majority. 

As I have indicated, the coordinating committee, up to the intro- 
duction of the Willis bill, performed a dual function. It represented 
a group which had a dual interest—drafting the best possible bill, and 
getting that bill introduced and enacted into law. 

Subsequent to the introduction of the bill, the drafting having been 
finished for the time being, a schism took place. The group inter- 
ested primarily in bringing about the enactment into law of such a 
bill has organized itself as the NCEDL, the National Committee for 
Effective Design Legislation, from whom you heard last year through 
Alan Latman and from whom you will hear this morning through 
George Lucas, the chairman of that organization. 

The committee IT represent is now, therefore, a bar group making 
available to you the product of its legislative drafting talents. 

Now, as the final matter in my presentation, I would like to state 
my concept of the need for this legislation. The coordinating com- 
mittee did not do these years of hard work as an intellectual exercise. 

The only legislation ever enacted for the specific purpose of pro- 
tecting the ornamental designs of useful objects has been our design 
patent Jaws. They are an integral part of the patent law, title 35, 
United States Code, the purpose and design of which is the protection 
of inventions in the fields of mechanics, electricity, chemistry, and 
the like. It is the policy of that law not to grant patents on such 
inventions unless they are new, useful, and unobvious to one of 
ordinary skill in the relevant art. 

The Patent Office exists to pass on those requirements with an 
examining corps of about 1,000 technically educated people, a very 
time-consuming process, most of which 1s spent in searching for 
novelty and arguing about unobviousness. The design patent law 
as an integral part of this code states, and I read from section 171, 
title 35 United States Code: 

The provisions of this title relating to patents for inventions shall apply to 
patents for designs, except as otherwise provided. 

Tho principal things “otherwise provided” are that designs must 
be ornamental rather than useful, and the term of the patent is 
different. As with other inventions, however, novelty is required, 
and a search must be made to determine it. And the design invention 
must be unobvious to one of ordinary skill in the art, who would pre- 
sumably be a designer by profession. 

This latter requirement is usually called the requirement for “in- 
vention,” a requirement that there be some undefinable quality present 
which in the case of a patent on a machine, for example, is to be dis- 
tinguished from mere mechanical skill, or what would be obvious to 
a mechanic familiar with the type of machine involved. 

This committee will appreciate the major problem this law pre- 
sents if it will attempt in its own mind to figure out how, as a court, 
it would go about determining that any given completed ornamental 
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design would be unobvious to a professional designer of ordinary 
skill or competence as a designer or would involve “invention.” Add 
to this the many adjudications, including those of my own court, 
that the so-called “standard of invention” is the same for design in- 
ventions as it is for all others, engines, chemical compounds, proc- 
‘esses, and radio circuits. The situation is, and always has heart 
anomalous and very difficult of administration. Patents for designs 
have been difficult to obtain and more difficult to sustain and many 
have felt it was not worth the effort and that the protection is 
illusory. 

The other main problems in design patents have been the expense 
involved, which I would guess might average $100 each under presenti 
conditions, and the time it takes to get them issued. 

The Patent Office has greatly reduced the delay, but it would still 
be a matter of several months in the average case. Contrast this with 
registering the copyright of a book. The process is so simple a clerk 
can do it; the cost is $4, and the time taken is about a week whereas to 
get a design patent a ithe must be employed. Moreover, by law the 
protection by copyright begins with publication and you can register 
ater. 

Tn the case of design patents, of course, you don’t have any pro- 
tection until the patent is actually granted, and this is where the 
delay between Bapication and issuance becomes a material matter. 

Many designs, which require the time and talents of designers to 
produce but which cannot pass the uncertain test for invention or 
unobviousness, therefore go without protection and this, taken with 
the uncertain validity of design patents has created a situation in 
which piracy of designs is rife. 

This, I believe, is discouraging to the development of good design 
in this country. I think it can also be demonstrated that this state 
of the law is not in the best interests of consumers or the national 
economy or conducive to business morality. 

On the other hand, you will be told by representatives of the Copy- 
right Office, the copyright law which was not designed or intended 
to cover designs of carpets and wallpaper and coffeepots contains a 

rovision for works of art which has been discovered by those who 

d the design patent law unsatisfactory with the result that an 

ever-increasing number of useful articles embodying artistic de- 
signs have been able to get fuil 56-year copyright protection. 
_ In between this and the clear-cut field of patentable designs is what 
is probably still the bulk of the design field where encouragement 
for design by limited and reasonable protection is lacking and the 
law of the jungle prevails, creation being stifled by the knowledge 
that as soon as a newly created design proves to be a commercial 
success it will be copied by those who were put to no pains or expense 
in its creation or market testing. 

‘The main purpose of S. 1884 is to create a more equitable, practi- 
eal, and workable law for the protection of ornamental designs than 
the inequitable conglomerate we now have, namely, inadequate pat- 
ents, overprotective copyright, and a great middle ground still inade- 
quately provided for if provided for at all. 

_ Perhaps this is an idealistic presentation, motivated solely by a de- 
sire to see the law improved, as in the case of the Patent Act of 1952. 
But representing no group other than the bar, having no special in- 
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terest to promote other than the betterment of the legal system or any 
ax to grind, it is on that basis that I commend S. 1884 to you, on be- 
half of the coordinating committee, and, if I may, with my per- 
sonal recommendation. 

I would also like to add to this statement an offer which I am sure 
all of my associates in this venture would be eager to accept, that if in 
any way the people who worked on this drafting problem can be of 
assistance to this committee in making this a more perfect bill, you 
have only to call on us. 

I think it would also be appropriate to advert to the meeting of 
the patent section of the American Bar Association which was held 
in St. Louis last week. The ABA, as you know, is an enormous or- 
ganization with rules and regulations comparable to those of the 
Congress of the United States. 

If you want to get an expression of opinion out of ABA it has to 
have section action on resolutions; it has to be presented to the house 
of delegates who have to approve the resolution before you can speak 
on behalf of the ABA. 

T see no reason, however, why a person who was present at the meet- 
ing of the patent section, who does not speak for the ABA, is debarred 
from telling you what happened there. 

Senator Harr. Glad to hear it. We will give you immunity. 

Judge Ricu. The ABA has something like 102,000 members now. 
The attendance at one of these conventions is perhaps something like 
4,000 or 5,000. Comparably, the patent section, I am told, has 2,300 
members. Some 125 to 155 actually attended this meeting of the 
patent section which lasted from Saturday to Wednesday. 

One of the first. items to come up at the first session was two reso- 
lutions in support of this specific bill in principle. There was active 
discussion on the floor. This question of the constitutional basis was 
raised by a gentleman who wished to amend the resolution to say it 
was approved only if this paragraph he suggested setting forth the 
specific constitutional basis was inserted in the bill. He was voted 
down soundly on that proposition, whereupon the meeting turned to 
the main motion to pass the resolutions approving the bill in prinei- 
ple, and recommending the enactment of such legislation, and this 
was carried by voice vote which was very loud in favor, with, I would 
say, asli¢ht murmur of negative votes. 

Thank you very much. ~ 

Senator Harr. Thank you, Judge Rich. Thank you particularly 
for the offer which I have always been aware of and which TI will ask 
the staff to have in mind as we now approach the stage of actually 
taking the pencils and drafting, namely, calling on you if we do have 
drafting problems or even drafting curiosity. We will surely take 
you Bp on it. ‘ 

Judge Rrew. Writing a bill of this kind, as you no doubt feel, is very 
like writing a judicial opinion. It is never perfect. Tvery time you 
read it over you can see something that can be improved. And this 
happens to us who drafted this bill. I have read it over and I have 
plready, found a word or two which could be improved by a slight 
change. 

Senator Harr, Well, if we can establish in this record, as you have 
done in your testimony, the care that has gone into the drafting of this 
bill, and then assuming we can get it through the committee, the care 
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that will attach to the progress, we may be able to ayoid what I suspect 
in a bill like this would be pure hardship, and that is having some dis- 
cussions and amendments on the floor. 

I make this remark now hopefully, that somebody will read it in the 
record because I have a strong suspicion that someone who has flashed 
it for a given 5 minutes will consider himself a trademark expert. In 
just a very brief phrase he could cause untold trouble later on to you, 
Judge. 

Judge Rion. I might say, since you refer to causing me trouble, I 
think you are referring to the Court of Customs and Patent Appeals. 
I would like to make it perfectly clear, especially since I am a judge 
and I do appear here advocating the passage of legislation, that this 
particular emielaton would never under present law come before my 
court, and I would never pass on this as a judge of that court. 

Senator Harr. Well, your brothers on the bench. It could cause 
some great dificulty if we get a bill out which will invite the sort of 
casual amendments that sometimes attach. 

Next we have scheduled as the chairman of the National Committee 
for Effective Design Legislation, Mx. George Lucas, Jr. 

I see Alan Latman who has been most helpful in this whole effort 
with you. We welcome you both. 


STATEMENT OF GEORGE LUCAS, JR., CHAIRMAN, NATIONAL COM- 
MITTEE FOR EFFECTIVE DESIGN LEGISLATION; ACCOMPANIED 
BY ALAN LATMAN 


Mr. Lueas. Thank you, Mr. Chairman. 

I am George Lucas, Jr., president of L. E. Carpenter & Co., Whar- 
ton, N.J., serving as chairman of the National Committee for Effective 
Design Legislation, and chairman of the design protection committee 
of the Vinyl Fabrics Institute. I therefore speak in a multiple 
capacity. 

Our company, a member of the vinyl-coated fabrics and plastic film 
industry, has long been interested and concerned with the effect of 
design plagiarism, not only in connection with the affairs of our 
company but also with the detrimental effect to our industry. 

I would like at this time to submit, with your permission, a state- 
ment I have prepared for the record, and also, if I may, an article 
entitled “New Design Protection Proposals Before Congress” pre- 
pared by counsel Alan Latman which is to be published in the August 
issue of the Bulletin of the Copyright Society of the United States 
of America. 

Senator Harr. Both will be received. 

(The document referred to follows:) 


SrareMENT OF Grorce Lucas, Jr., CHAIRMAN, NATIONAL COMMITTEE For EFFEC- 
TIVE DESIGN LEGISLATION; PRESIDENT oF L. . CARPENTER & Co., WHARTON, 
N.J.; AND CHAIRMAN, DESIGN PRoTEcTION CoMMITTEE OF THE VINYL FABRICS 
Insrirute, New York, N.Y. 


I am George Lucas, Jr., president of L. I. Carpenter & Co., Wharton, N.J., 
Serving as chairman of the National Committee for Effective Design Legisla- 
tion and chairman of the Design Protection Committee of the Vinyl Fabrics 
Institute. I therefore speak in a multiple capacity. 

Our company, a member of the yinyl-coated fabrics and plastic film industry, 
has long been interested and concerned with the effect of design plagiarism, not 
only in connection with the affairs of our company, but also with the detrimental 
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effect to our industry. In my 36 years’ experience I have been increasingly 
impressed with the importance of prompt and adequate protection of beautifully 
created designs which play a tremendous role in the development of the products 
we manufacture and the contribution of those products to the completed article 
in the form of furniture, shoes, handbags, luggage, closet accessories, wall 
coverings, automotive interiors, and a host of allied industries served by our 
products. 

At the request of Commissioner Robert Watson of the U.S. Patent Office, our 
company participated in a design patent exhibit sponsored by the Patent Office. 
In a conference on the subject of design piracy conducted by Commissioner 
Watson on May 28, 1957, I was acquainted with the work of the Coordinating 
Committee on Designs of the National Council of Law Associations and I vividly 
recall the excellent expressions of Commissioner Watson and the Honorable 
Giles S. Rich, chairman of the committee, on this important matter. 

Subsequently, I became interested in the National Committee for Effective 
Design Legislation and it has been my privilege to chair this organization for 
the past several years. 

The national committee is a nonprofit organization consisting of a cross section 
of industry represented by trade associations and professional societies as well 
as individual manufacturers and designers. It also includes as advisory mem- 
bers several leading members of the patent bar. It was privileged to participate 
through its executive secretary and counsel, Mr, Alan Latman, an attorney and 
a member of the New York and District of Columbia bars, in the hearings be- 
fore this committee on June 29, 1960. It is deeply appreciative of this oppor- 
tunity to again express the views of many of its members on this important 
matter. 2 

An enormous contribution toward solving this problem was made by the study, 
discussion, and drafting contributed by the coordinating committee under Judge 
Rich referred to above. The skyrocketing of interest in design protection fol- 
lowing the introduction of the Willis bill gave rise in 1958 to the formation of 
this National Committee for Effective Design Legislation as an industry clear- 
inghouse for further development and refinement of a design protection bill 
which would be moderate and equitable and at the same time effective. The 
national committee views S. 1884 as such a proposal and, accordingly, wishes to 
register its endorsement of this bill. 

The nature of support for this type of legislation has made several things 
clear: (1) Interest in design protection is nationwide; it is not limited geo- 
graphically; (2) such interest cuts completely across products and industries 
and is reflected in manufacturers and designers of a diversity of consumer 
items; (3) such interest is perhaps strongest on the part of small business. 

These observations are based on a great number of personal meetings in dif- 
ferent parts of the country, extensive correspondence, and countless telephone 
discussions during the past several years. I have found particularly striking, 
in reviewing these matters, the strong expression of support from many areas, 
especially with respect to products which perhaps have not traditionally been 
associated with designing. This speaks of the scope and activity of the na- 
tional committee. 

Extremely impressive also in this regard has been the universal participation 
of the national professional societies representing thousands of industrial de- 
signers and architects throughout the country. These are creative and practical 
people whose products span the American economy. The groups include the 
American Institute of Architects, the American Society of Industrial Designers, 
the Industrial Designers Institute, and the American Institute of Decorators. 

As a result of their collective experience, these groups are unanimous in seek- 
ing new Federal legislation giving adequate and appropriate recognition to origi- 
nal designs. They seek such legislation not only to secure a deserved economic 
return for their creativity, but as an aid to raising the level of design in this 
country to the point of world leadership. They feel that S. 1884 can help do this 
job. The national committee, in sharing this view, feels that effective design 
protection such as S. 1884 is as vital to the American economy and heritage today 
as were the basic patent and copyright statutes when first enacted. 

Trade associations of national scope have also taken interest in finding the 
proper solution for the harm inflicted upon their industries by design piracy 
and confirm the need for new legislation. These include members of the na- 
tional committee such as the American Cotton Manufacturers Institute, the 
Institute of High Fidelity Manufacturers, and the Fashion Originators Guild 
of America. 
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I would like to convey to the subcommittee the sense of urgency communicated 
to me by individual manufacturers throughout the country. They manufacture 
products ranging from lighting fixtures to ladles, clocks to corsets, tables to 
television sets. A number of these people are anxious to acquaint the subcom- 
mittee with their own specific experience with design piracy and its injurious 
effects and I am delighted they are being given the opportunity to do so at this 
hearing. 

I wish to state in advance of such presentation that these people contribute 
greatly to the American scene, both economically and culturally. They are most 
often small but dynamic companies seeking to compete by offering the public 
imaginative designs in the appearance of their product. Giving individuality to 
such appearance is often the only way they can survive alongside of giant-size 
competitors. 

The national committee is greatly encouraged by the recent progress cul- 
minating in the bipartisan introduction of S. 1884 and the introduction of iden- 
tical bills, H.R. 6776 and H.R, 6777, into the House of Representatives by 
Congressmen John J. Flynt, Jr., and Gerald R. Ford, Jr. 

The national committee is appreciative of its opportunity to collaborate with 
members of Government, industry, and the bar to help bring forth this proposed 
new legislation in the form of S. 1884, which we feel has reconciled the differences 
between S. 2075 and S. 2852 reviewed during the preliminary hearing held on 
June 29, 1960. 

The national committee has always made it clear it is not committed to any 
single bill and its program has consistently embraced any proposal which is fair, 
sensible, and workable. It is in this spirit that the national committee will 
continue to work toward equitable and effective design legislation. It does so in 
the belief that such legislation is in the best interests of all American industry 
and the American public. 

Because design, styling, coloring, and attractiveness form an extremely im- 
portant part of vinyl-coated fabrics and unsupported vinyl films and sheetings, 
our industry has long been confronted with the great problem of design piracy. 
It costs thousands and thousands of dollars to create an attractive and beautiful 
decorative effect and this is an extreme financial hardship on the smaller com- 
panies in our industry. There is a tremendous risk that these expensive designs 
will not appeal to the public, and this, of course, happens in many instances. 
On the other hand, any of these designs which do manage to hurdle the obstacle 
of customer approval, shortly no longer are the exclusive design of the originat- 
ing company. They are immediately subjected to design piracy; they are ap- 
propriated by someone else who often copies the effect line for line. 

This vinyl fabrics and vinyl film industry is not old. It is practically an 
infant industry, gaining increasing acceptance of its products since World War 
II. The cause of this plight of design piracy is nonetheless to be found in the 
fact that this wonderful, young new industry is the lineal descendant of the old 
coated-fabrics business, familiarly called the imitation leather business, or, less 
brazenly, the artificial leather business. 

The old business was so overwhelmingly an imitation that it was graded, and 
graded itself accordingly. The first embossing plates or design matrices were 
direct electroplate reproductions of leather, and it was universally believed you 
could neither copyright nor patent such designs. As a result, if one design- 
maker found a preferred hide to copy, or worked out and modified one so as to 
improve it, other design manufacturers immediately made direct reproductions 
from goods embossed in the fine new design the instant it came into the market. 

Tt was in this manner that the deadening hand of plagiarism fastened itself 
on the old coated-fabrics industry. The result was that everybody made just 
about the same design as everybody else. Competition of quality and finish were 
all that remained, except stark ruthless meeting of competitive distress prices. 
The record is that of an industry seriously affected by this immoral, unfair 
practice. There are many manufacturers who have consistently deplored this 
practice and it is their hope that the infant plastic film business and its brother, 
the vinyl-plastic-coated fabrics business, will not suffer the same plight. 

Progressive manufacturers are currently spending substantial sums of money 
to create and produce new and beautiful design effects demanded by American 
industry. They feel we must continue this enlightened approach and the days 
of the imitation leather aspects must be put behind us. They are prepared to 
carry forth this progressive program, but do feel that adequate legislation should 
be provided that will sponsor and protect this important advancement. 
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Personally, I feel that design stealing is just as wrong and just as immoral 
as stealing anything else of value. The designer suffers more from having his 
creative effort stolen than from having his bank robbed. He cannot insure one, 
but he can insure the other. In other times, bank robbing led to vigilantes and 
ultimately to law and order. It is my hope that some way can now be found 
to outlaw theft of designs, not only in the industry in which I am associated, 
but in the many other industries of our American business economy. 

Our company is recognized for its excellent designs and creative abilities. 
We have made these abilities available to other manufacturers here in the United 
States as well as in many foreign countries. We have secured, after consider- 
able delays and expense, a number of design patents. We have also utilized 
the Copyright Office in our efforts to seek protection. 

The protection afforded, we feel, has been limited, and certainly the delays in 
securing the design patents have affected us financially. I have seen a number 
of instances where a new and original style created by our expert designers has 
been ruthlessly copied and often presented to the public in what we would con- 
sider to be a product that does not properly interpret the original beauty envi- 
sioned by our designers. 

It is my belief that the enactment of S. 1884 is a tremendous step forward to 
afford protection to those companies who are doing consciencious styling and 
design work. My personal feeling is that many other industries will come to 
appreciate the value of this practical legislation and it will be my privilege to 
work closely with all interested parties in the successful attainment of this goal. 


THe New Design Prorection PROPOSALS BEFORE CONGRESS 


(By Alan Latman) 


Increased momentum in the recent drive for new Federal legislation protecting 
the appearance of useful articles has been reflected in the pages of this bulletin, 
Among the articles covering many facets of this domestic and international 
problem was an analysis, by the writer, of the more important provisions of 
S. 2075, sponsored by Senators O’Mahoney, Wiley, and Hart in the 86th Congress 
(6 Bull. Cr. Soe., p. 279, item 322 (1959)). These provisions, insofar as they 
interrelated with the existing copyright law, were further analyzed, and were 
contrasted with the corresponding provisions of the Talmadge bill (S. 2852, 86th 
Cong.), by Franklin Waldheim, Esq., of the New York bar, who issued the plea, 
“Don’t maim our copyrights” (7 Bull. Cr. Soc., p. 160, item 217 (1960) ). 

Both of these articles were inserted in the record of a constructive preliminary 
hearing held on the two Senate design proposals on June 29, 1960. (See “Hear- 
ing Before Subcommittee on Patents, Trademarks, and Copyrights of the Senate 
Committee on the Judiciary on S. 2075 and S. 2852,” 86th Cong., 2d sess., pp. 24 
and 72 (1960).) This preliminary hearing, as well as ensuing bar and industry 
group study, have further refined the earlier bills, producing in May 1961 three 
identical design proposals, H.R. 6776, H.R. 6777, and S, 1884, 87th Congress. 
The House bills were introduced by Congressmen Ford and Flynt who had spon- 
sored legislation last year which paralleled the differences between the 
O’Mahoney-Wiley-Hart bill and the Talmadge bill. The identity of these new 
House bills, as well as the sponsorship of the Senate bill by Senators Hart, Wiley, 
nnd Talmadge, emphasize the general view that the new bills not only provide 
for effective and equitable design legislation but do so without maiming 
copyrights. 

The basic status quo with respect to copyright for works of art applied to 
or embodied in useful articles is thus preserved by the new bills. The only 
modifications on present law are: 

(a) “Useful articles” cannot be deposited in the Copyright Office. 

(bd) The proprietor of a copyright in a work later embodied in a useful article 
who obtains registration for the resulting design under the design law cannot 
thereafter claim copyright protection in useful applications of his work. 

The first modification is based upon the difficult burden on the Copyright 
Office which is administering a law historically concerned with books and 
music. Expansion of administrative jurisdiction to art, including commercial 
and industrial art, has resulted not only in the deposit of cumbersome items 
but in difficult interpretative questions. It is generally believed that the 
Copyright Office should not be called upon to determine these questions. 
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In view of these considerations, useful articles are not subject to deposit 
under sections 12 and 13 of the copyright law. It must be emphasized that the 
new bill does not purport to define, limit, or expand the concept of ‘‘works 0 
art” under section 5(g) of the copyright law or the scope of protection it receives- 
The statuette of a human figure would remain a work of art and, under Mazer 
y. Stein (347 U.S. 201 (1954) ), be protected as to its embodiment in a lamp. A 
comic strip character would continue to enjoy protection as embodied in 4 
T-shirt or a bar of soap. (See King Features Syndicate, Inc. v. Fleischer, 
299 Fed. 533 (2d Cir, 1924.) But neither the lamp, shirt, nor soap would be 
Subject to copyright deposit. 

Since the only limitation introduced by this provision is the deposit of 
“useful articles” (as defined in sec. 32 itself), sketches and pictures portraying 
useful articles would remain subject to deposit. The same would be true of @ 
work of sculpture, even if intended for utilization in a useful article. But it 
must be emphasized that this is merely the result of prevailing court decisions. 
In view of the provision that “nothing in this section shall be deemed to create 
any additional rights or protection” under the copyright law, it would seem 
clear that copyright in a sketch of a dress or automobile or the photograph 
of a lamp would afford no protection against manufacture of the article por- 
trayed. See Adelman y. Sonners & Gordon, Inc., 112 F. Supp. 187 (S.D.N.Y. 
1934) ; Kashins v. Lightmakere, Inc., 155 F. Supp. 202 (S.D.N.Y. 1956) : Muller 
y. Triborough Bridge Authority, 43 F. Supp. 298 (S.D.N.Y. 1942). Cf. Baker vy. 
Selden, 101 U.S. 99 (1880) ; Lamb v. Grand Rapids Furniture Co., 29 Fed. 474 
W-.D. Mich. (1889). 

The modification discussed in (b) above is based on the premise that one 
who voluntarily elects the benefits of the design law should not be entitled to 
retain the longer term protection of copyright. Despite such longer term and 
the broad remedies against innocent infringers afforded by copyright, a pro- 
prietor might well choose the design route for any one of a number of reasons. 
First, he need not qualify his work under the uncertain category of “works of 
art.” Second, he can enjoy much more flexible notice provisions. Third, he 
is not troubled by the prohibition against deposit of useful articles discussed 
above. 

The other principal changes introduced in the new bills may be briefly sum- 
marized as follows: 

(1) A second 5-year term of protection is available (sec. 5). 

(2) The screening or “limited opposition” procedure of section 12 has been 
replaced by a provision for administrative cancellation. 

(3) The definitions of excluded designs (sec. 2) and the burden of proving 
originality (sec. S-e) have been refined. 

It is anticipated that Senate hearings will be held on S. 1884 in the late 
summer. Against the backdrop of the preliminary hearing of June 1960, one 
can expect industry testimony indicating through specific examples, economic, 
cultural, and moral harm being inflicted by design piracy. In all likelihood, the 
language of S. 1884 will be further refined. Nevertheless, it is the feeling of 
many close observers that the momentum gained during recent years will ulti- 
mately produce for this country a new law fairly and sensibly rewarding 
creativity in the field of design. 

Mr. Lucas. In my 36 years’ experience I have been increasingly im- 
ressed with the importance of prompt and adequate protection of 
eautifully created designs which play a tremendous role in the de- 

velopment of the products we manufacture and the contribution of 
those products to the completed article in the form of furniture, shoes, 
handbags, luggage, closet accessories, wallcoverings, automotive in- 
teriors, and a host of allied industries served by our products. 

At the request of Commissioner Robert Watson of the U.S. Patent 

flice, our company participated in a design patent exhibit sponsored 
by the Patent Office. _ In a conference on the subject of design piracy 
conducted by Commissioner Watson on May 28, 1957, I was ac- 
quainted with the work of the coordinating committee on designs 
of the National Council of Law Associations, and I vividly recall the 
Cee expressions of Commissioner Watson and the Honorable 

ies S$. Rich, chairman of the committee, on this important matter. 
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Subsequently I became interested in the National Committee for 
Effective Design Legislation, and it has been my privilege to chair 
this organization for the past several years. 

The national committee is a nonprofit organization consisting of a 
cross-section of industry represented by many trade associations and 
professional societies as well as individual manufacturers and design- 
ers. It also includes as advisory members several leading members of 
the patent bar. It was privileged to participate through Mr. Alan 
Latman, who is its executive secretary and counsel, in the hearings be- 
fore this committee on June 29, 1960. It is deeply appreciative of this 
opportunity to again express the views of many of its members on 
this important matter. 

An enormous contribution toward solving this problem was made 
by the study, discussion, and drafting contributed by the coordinating 
committee under Judge Rich, referred to above. 

The skyrocketing of interest in design protection following the in- 
troduction of the Willis bill gave rise in 1958 to the formation of this 
national committee for effective design legislation as an industry 
clearinghouse for further development and refinement of a design 
protection bill which would be moderate and equitable and, at the 
same time, effective. The national committee views S. 1884 as such a 
PB ape and, accordingly, wishes to register its endorsement of this 

ill. 

The nature of support for this type of legislation has made several 
things clear: (1) interest in design protection is nationwide; it is not 
limited geographically. 

(2) Such interest cuts completely across all products and industries, 
and is reflected in manufacturers and designers of a diversity of con- 
sumer items. 

(3) Such interest is perhaps strongest on the part of small busi- 
ness. 

As a result of their collective experience, these groups are unani- 
mous in seeking new Federal legislation giving adequate and appro- 
priate recognition to original designs. They seek such legislation 
not only to secure a deserved economic return for their creativity, but 
as an aid to raising the level of design in this country to the point of 
world leadership. They feel that S. 1884 can help do this job. The 
national committee, m sharing this view, feels that effective design 
protection such as S. 1884 is as vital to the American economy and 
heritage today as were the basic patent and copyright statutes when 
first enacted. 

I would like to convey to the subcommittee the sense of urgency 
communicated to me by individual manufacturers throughout the 
country. A number of these people are anxious to acquaint the sub- 
committee with their own specific experience with design piracy and 
its injurious effects, and I am delighted they are being given the oppor- 
tunity to do so at this hearing. 

I wish to state in advance of such presentation that these people 
contribute greatly to the American scene, both economically and cul- 
turally. They are most often small but dynamic companies seeking 
to compete by offering the public imaginative designs in the appear- 
ance of their product. Giving individuality to such appearance is 
often the only way they can survive alongside of giant-size com- 
petitors. 
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The national committee is greatly encouraged by the recent progress 
culminating in the bipartisan introduction of S. 1884 and the intro- 
duction of identical bills, H.R. 6776 and H.R. 6777, into the House 
of Representatives by Congressmen John J. Flynt, Jr., and Gerald R. 
Ford, Jr. 

The national committee is appreciative of its opportunity to col- 
laborate with members of government, industry, and the bar to help 
bring forth this proposed new legislation in the form of S. 1884 which 
we feel has reconciled the differences between S. 2075 and S. 2852 
reviewed during the preliminary hearing held on June 29, 1960. 

The national committee has always made it clear it is not com- 
mitted to any single bill and its program has consistently embraced 
any proposal which is fair, sensible, and workable. It is in this spirit 
that the national committee will continue to work toward equitable 
and effective design legislation. It does so in the belief that such 
legislation is in the best interests of all American industry and the 
American public. 

I now come to the industry situation with which our company is 
associated. 

Because design, styling, coloring, and attractiveness form an ex- 
tremely important part of vinyl-coated fabrics and unsupported vinyl 
films and sheetings, our industry has Jong been confronted with the 
great problem of design piracy. 

It costs thousands Eide Oeeands of dollars to create an attractive 
and beautiful decorative effect, and this is an extreme financial hard- 
ship on the smaller companies in our industry. There is a tremendous 
risk that these expensive designs will not appeal to the public, and this, 
of course, happens in many instances. 

On the other hand, any of these designs which do manage to hurdle 
the obstacle of customer approval shortly no longer are the exclusive 
design of the originating company. They are immediately subjected 
to design piracy; they are appropriated by someone else who often 
copies the effect, line for line. 

is vinyl fabric and vinyl film industry is not old. It is prac- 
tically an infant industry, gaining increasing acceptance of its prod- 
ucts since World War Il. The cause of this plight of design piracy 
is nonetheless to be found in the fact that this wonderful, new young 
industry is the lineal descendant of the old coated fabrics business, 
familiarly called in the past the imitation leather business, or, less 
brazenly, the artificial leather business. 

The old business was so overwhelmingly an imitation that it was 
graded and graded itself accordingly. The first embossing plates or 
design matrices were direct electroplate reproductions of leather, 
and it was universally believed you could neither copyright nor patent 
such designs. As a result, if one designmaker found a preferred 
hide to copy or worked out and modified one so as to improve it, 
other design manufacturers immediately made direct reproductions 
from goods embossed in the fine new design the instant it came into 
the market. 

It was in this manner that the deadening hand of plagiarism fas- 
tened itself on the old coated fabrics industry. The result was that 
everybody made just about the same design as everybody else. Com- 
petition of quality and finish were all that remained except stark, 
ruthless meeting of competitive distress prices. 


Sip 
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The record is that of an industry seriously affected by this immoral, 
unfair practice. There are many manufacturers who have consist- 
ently deplored this practice, and it is their hope that the infant plastic 
film business and its brother, the vinyl plastic-coated fabrics business, 
will not suffer the same plight. : i 

Progressive manufacturers are currently spending substantial sums 
of money to create and produce new and beautiful design effects 
demanded by the American consumer. They feel we must continue 
this enlightened spptons? and the days of the imitation leather 
aspects must be put behind us. They are prepared to carry forth this 
progressive program, but do feel that adequate legislation should be 
provided that will sponsor and protect this important advancement. 

This program is doomed without the assistance of this form of 
design legislation. 

I now come to some personal thoughts, sir. 

Personally, I feel that design stealing is just as wrong and just as 
immoral as stealing anything else of value. The designer suffers 
more from having his creative effort stolen than from having his 
bank robbed. He cannot insure against design theft, but he can 
insure the other. In other times bank robbing led to vigilantes and 
ultimately to law and order. It is my hope that some way can now 
be found to outlaw theft of designs not only in the industry in which 
T am associated but in the many other industries of our American 
business economy. 

Our company is recognized for its excellent designs and creative 
abilities. We have made these abilities available to other manu- 
facturers here in the United States as well as in many foreign 
countries. 

I might pause here for a moment to stipulate that we have four 
companies for whom we provide these services in the United States. 
We have four foreign licensees. We have an affiliated operation in 
Brazil. We have an affiliated operation in Argentina. 

The one fundamental factor that interested these various com- 
panies, particularly on the international scene, our foreign affiliates 
and the people associated with them was our unique ability to create 
distinctive designs. It was not essentially the quality of the product 
that we were manufacturing nor, although to a certain extent, our 
process, but it was the eye appeal, the desire on the part of these many 
associates to make available to the people of their nation the beauti- 
ful designs that we had worked up. 

It indicates the importance that we place wpon design. 

Now we have secured, after considerable delay and expense, a 
number of design patents. We have also utilized the Copyright Office 
in our efforts to seek protection. 

The protection afforded, we feel, has been limited and certainly 
the delays in securing the design patents have affected us financially. 

I will not go into a discussion on time. I know there are many 
unusual circumstances attendant to a design patent or the inventive- 
ness of a new design. But I can testify that it has taken us up to 3 
years to secure a design patent in the past. I am happy to say the 
record is much better at present, but nevertheless that is an unsound 
difficulty or hurt when you present a new product on the market— 
to wait a considerable period of time for design patent protection. 
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I have seen a number of instances where a new and original style 
created by our expert designers has been ruthlessly copied and often 
presented to the public in what we would consider to be a product 
that does not properly interpret the original beauty envisioned by 
our designer. 

It is my belief that the enactment of S. 1884 is a tremendous step 
forward to afford protection to those companies who are doing con- 
scientious styling and design work. My personal feeling is that many 
other industries will come to appreciate the value of this practical 
legislation and it will be my privilege to work closely with all inter- 
ested parties in the successful attainment of this goal. 

Thank you, Mr. Chairman. 

Senator Harr. Thank you, Mr. Lucas. 

Are there any questions? 

Mr. Latman, we would welcome any comments you might have. 

Mr. Laraan. I would like to second the expressions of Mr. Lucas 
as to the nationwide interest in design protection, which I have 
personally encountered on trips throughout the country, telephone 
conversations, and extensive correspondence. The same goes for the 
interest spanning the products of American economy. 

T have had particular cause to confirm the chairman’s observation 
at the outset of the hearing, namely, that there is no consumer item 
today in which design does not play a vital part. Unfortunately, as 
soon as this occurs in an industry, piracy is often the concomitant. 

Once again I thank the committee for the opportunity to be present, 
and I urge the committee’s favorable consideration of S. 1884. 

Senator Flirt. The committee understands well your concern and 
the most recent expression of it to the committee. 

Senator Harr. The committee has next scheduled a slide demon- 
station, probably for the benefit of the committee. I am sure most 
of the audience is familiar with the material, but Mr. John Pile of 
George Nelson & Co. has, I understand, developed a series of slides 
to demonstrate the nature of this piracy problem and its effect in the 
field of consumer goods. 

I would ask Mr. Pile, if he is game, with the limited facilities of 
the committee room to try and do this for us. I am conscious also 
that Walt Disney experts are present who will judge your tecnique. 


STATEMENT OF JOHN PILE, GEORGE NELSON & C0., NEW YORK CITY 


Mr. Pre. We appreciate the cooperation we have had in having 
a chance to show these pictures. ; 

Perhaps I should identify myself first and explain that I am here in 
part to represent the interests of the professional designer. I am an 
architect by training, practicing as an industrial designer in a New 
York firm, George Nelson & Co., and we have found in discussing this 
problem of design piracy as designers being visual-type people 
usually, that it is an extremely difficult matter to talk about or ex- 
plain without having pictures at hand, and we have gradually collected 
a certain number of pictures that we have found ourselves and that 
people have contributed that illustrate certain points that are, I think, 
rather puzzling unless you have a clear example in mind to discuss. 

We really have four points here that we think we can make rather 
quickly and easily with pictures. We think we can make it clear, 
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first of all, that the evolutionary progress in design which all designers 
recognize as being valuable and desirable is a thing quite different from 
copying or piracy and quite easy to distinguish from it. 

Secondly, we think we can demonstrate, if there are any doubters 
remaining, that piracy, copying, really does occur. This it not some- 
thing that happens only in the imagination of excessively greedy de- 
signers or manufacturers, but is something which is clearly evident 
to every layman when he is shown an example. We think it can be 
demonstrated that there are certain rather exacting symptoms which 
identify piracy and make it very easy to pin down, and then, finally, 
we think we can explain that piracy is a harmful thing, again if there 
are any doubters remaining. 

We have certainly heard people ask if this really in the long run 
does any harm, and we think that it is rather easy to show that it does; 
to designers and to manufacturers and also to the general public. 

So, if we may have permission to show some pictures, I would like 
to just make rather brief comments about them to explain what they 
are while we show them. 

Senator Harr. All right. And while the record will not show the 
pictures, I think it would be helpful to have the comments. 

Mr. Pitz. We do have a duplicate set of pictures for the committee 
files, and we have submitted an outline of these remarks to serve in 
the record to give a notion of what we have shown here. 

(The material referred to will be found in the files of the sub- 
committee. ) 

Mr. Pie. First of all, we have one or two pictures here to help 
explain what it is that an industrial designer does if perhaps, that 
is not altogether familiar to everyone. 

(Slide—pickup arm and box.) 

This slide is work done in the Nelson office. You are looking at a 
picture of a product, 2 component for a high-fidelity system, a pick- 
up arm, and its associated package. Both the arm and the package 
are the work of our design office, and our intention in doing this work 
was to make this product distinctive, easily recognizable, function- 
ally superior insofar as possible, but, above all, identifiable as origi- 
nal and distinctive. 

In doing such work we are inevitably also aware that there is no 
protection against any success that we may have in such work being 
duplicated. 

(Siideesnechhanical device.) 

In many cases a client, a manufacturer will come to us with a 
device which is essentially an invention. The device that you see 
here is a small centrifuge for laboratory use. The invention, if this 
was in actuality an original invention, is well protected, but our work 
in trying to give to it a distinctive appearance (slide—same device 
redesigned) which will identify it, distinguish it from other manufac- 
turers’ products, is at present entirely without protection. 

Now let us turn to my first point. 

(Slide—Chippendale chair.) 

Design has an evolutionary history. We have no doubt that de- 
signers over history have invariably hoped that their designs would 
establish new ideas that would spread, that would not necessarily 
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be precisely duplicated, but that would become the basis of a line 
of development, a line of profits. 

We all know that a Chippendale chair is simply the beginning of 
a long history of a style which is not entirely dead even yet. It is 
interesting to notice, though, that an original Chippendale chair is 
still valued over any of the hundreds and thousands of copies that 
have appeared over the years since. 

(Slide—18th century desk.) 

All the great furniture styles have this characteristic. 

Now the same process is going on currently. 


(Slide—modern desk.) _ } ; 
This is a furniture design produced in our office. It is an office 


desk, original, we believe, in abandoning the conventional arrangement 
of the desk into top and pedestals and substituting an L arrangement 
for the convenience of the user. 

We are neither disturbed nor unhappy that the workability of this 
idea was recognized. And over intervening years, perhaps 10 years, 
a great many manufacturers make office desks of a similar configura- 
tion (slide—similar desk), but we are under no illusion that these 
are copies in the literal sense, and we are not interested in and are 
not asking for protection that will prevent this kind of highly desir- 
able evolution. 

(Slide—seating with attached table.) 

Another example of the kind of piece of furniture originating in our 
office in this where seating sections and table tops can be combined in 
various arrangements. We noticed that over about 6 years now this 
has become a widely accepted type of product. 

(Slide—similar seating.) 

In some cases the versions that we see we suspect are on the edge 
of intended copies but, more often, substantial differences, differences 
in structure or shape suggest that we are simply seeing an evolution- 
ary line of products here. 

This is in very strong contrast to another kind of situation. Here 
[slide—pedestal-based table and chair] is a group of furniture. We 
are calling your attention particularly to the chair, designed a few 
years ago by a distinguished competitor of our organization, an archi- 
tect named Eero Saarinen. As far as we are aware, no one had pro- 
duced a chair having a single-pedestal base of this kind other than 
pouiaps some utilitarian application such as school furniture. No one 

ad produced such a chair for general residential and institutional 
use. 

The originality of this design establishes itself in people’s minds 
rather readily, and it was the source of a great deal of comment in 
architectural and interior design circles. 

It would be easy to assume that Iam showing you here [slide—simi- 
lar chair] another picture of Mr. Saarinen’s chair design, but actually 
if we back the camera up a little bit we find we are looking at a com- 
petitor’s product. Although through all of history no one had made 
such a chair previously, within a few months of the appearance of the 
Saarinen chair we find that this chair is currently available and there 
is very little that the manufacturer and designer of the original can 
do about this situation. 
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It is rather interesting to shuttle back and forth between pictures 
of the original and its twin and notice how trivial the differences are, 
scarcely discernible to most laymen. 

A common question asked of designers is how can you be sure when 
piracy has taken place, how do you know that this coincidence of the 
form that I have just shown you in these pictures is not a true coin- 
cidence; how can you be certain that some astonishing accident had 
not occurred that lea two designers to think of the same thing at the 
same time. 

There are a number of very familiar evidences that are available in 
most genuine cases of piracy. Sometimes one evidence will occur. 
Sometimes several in combination. And I would like to call your 
attention to what these are. 

(Slide—plastic lamp.) 

This is a lamp designed by our organization. It embodied an in- 
vention of a sort that did not prove to be patentable in construction. 
The lamp is made by constructing a wire frame, and then spraying a 
film of plastic over the exterior of the frame. 

(Slide—detail of lamp.) 

This is a very economical and simple way of making a lamp shade 
or light fixture. 

(Slide—group of lamps.) 

Ifere is a group of lamps made in this way, designed in our office. 
I don’t have an illustration, but these designs were very widely copied, 
and we know that they were copied because of a rather special cir- 
cumstance that came into our hands. 

A young lady came to our office applying for a position, and when 
we asked her what her experience was she said that her last assign- 
ment had been the designing of a group of copies of our lamps. She 
was in no way embarrassed about this circumstance because she was 
simply doing what her employer directed her to do, which was a 
perfectly legal thing for her to do and for him to do under the laws 
existing at the present time. 

Such a witness is likely to exist in every act of piracy of a de- 
liberate sort, not necessarily always an easy person to discover. 

In other situations there may be mechanical evidence. I believe 
another witness is prepared to tell you in more detail than I am about 
this instance [slide—wall decoration] but since I have pictures here 
I would like to call them to your attention. 

(Slide—wall decoration detail.) 

This is an object called a decorative wall plaque. Tere it is with 
another decorative wall plaque [slide—pair of wall plaques] which 
superficially seems quite different from it. Yet it happens that in 
this particular situation there became available mechanical evidence 
that this is not a casual coincidence. 

(Slide—plaque with mold.) 

This is a picture of a rubber mold which turned out to be a glove- 
like fit upon both the original and upon the duplicate. The process 
of duplication here was a perfectly simple one, and again to the best 
of my knowledge is without any particular illegality in products 
where that particular method in piracy, can be used. 
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Now probably a still greater number of cases of piracy do not pro- 
vide us with handy verbal or mechanical evidence of that sort, but, 
instead, force us to turn to the internal evidence of the object itself. 

I think I can make what I mean clear with one or two examples. 

Let us look at a familiar mechanical product, a tape-recording 
machine. 

(Slide.) : 

The tape-recording machine inevitably has to have certain elements. 
Certain of these elements are highly standardized. The tape reels 
are always the same in size and shape. There must always be grilles 
for speakers and for ventilation. There must be certain controls. 
But if you will make a visit to a store where tape machines are sold 
you will notice that they vary quite a bit in appearance. 

(Slide.) 

The one I show here is a particularly original one. Actually here 
is a picture of one of the finest-quality tape-recording machines of a 
portable type available on the market. It is an Ampex tape ma- 
chine. If you will look carefully at the picture you can, I think, 
easily memorize the location of the reels, the head that covers the 
tape, the housing that covers the tape heads, the perforated area 
above where the meter is mounted, and then the area where the va- 
rious dials are mounted. 

Perhaps my example would be clearer if I put in the picture the 
same way in the projector here. 

(Slide—Similar tape machine.) 

If you look at this machine you will find that the same config- 
uration of parts occurs with minor changes, it is true, but with sim- 
ilarities of texture and color so strong and so decisive that it is 
very easy in practice, in a store, to mistake one of these machines for 
the other. Comparing it with a different machine (slide), I think 
it is very easy to see that the intention here was to bring about a 
confusion in the mind of a purchaser so that he might suspect that 
there was no difference between this machine and the high-quality 
Ampex. 

(Slide.) 

The machine illustrated here is actually made in Japan, and a very 
interesting point about, it is just barely visible in my picture. On the 
housing covering the tape heads you will notice a trademark, and 
if you could see that trademark distinctly you would find it is the 
Rolls-Royce trademark. The only thing is that the two interlocked 
R’s no longer stand for Rolls-Royce but stand for Roberts Recorder, a 
rather interesting demonstration that the psychology of piracy car- 
ries consistently through one activity after another. 

(Slide.) 

Let us look at photographic equipment for a moment. This is a 
well-known Japanese camera. It is a matter of common knowledge 
that many of its basic aspects are based on a well-known German 
camera (slide). Yet the instruments are in detail quite different. 
Anyone who is an ardent photographer I think has no difficulty at 
all distinguishing these products, and we can feel fairly certain that 
the manufacturers of the Nikon were merely building upon current. 
knowledge that was available to them. 

(Slide.) 
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But now, in contrast, look at this curious episode. These pictures 
are both of a well-known German camera, the Rolleiflex, but they 
are a particular model which was introduced several years ago that 
incorporated an important innovation. This model of the Rolleiflex 
is using a different format, different size and type of film, from 
any previous camera of the same general type. To try to make this 
difference clear to the purchaser, to make him aware that this was 
an innovation, the manufacturers of the Rolleiflex introduced their 
product in a new color scheme. 

Unlike almost all cameras which are finished in black, this camera 
was finished in light gray. Within a period of, it seemed only weeks, 
although I suppose it was months, in every camera store the Yashica 
camera (slide) was available in a new format identical with that of 
the Rolleiflex, and it was also available only in a light gray, a perfect 
match with the color scheme of the Rolleiflex. 

Our point here is, of course, that the supposed coincidence of the 
change of format and change of color, entirely unrelated aspects of the 
design, was in fact no coincidence at all, but once again, an intention 
to deceive or at least confuse the purchaser to the point where what- 
ever favorable opinion he had of the original product would rub off 
on its twin. 

(Slide.) 

Here are several pictures of designs that were part of a very well- 
known litigation under the design patent law, but they serve to 
illustrate a characteristic of design piracy. 

(Slide.) 

This is a chair of original design, by a designer named Dave 
Chapman of considerable reputation. It is a chair for school use. 

(Slide.) 

Here is a chair of roughly similar nature, but most of you, I think, 
will immediately recognize that there are certain differences so that 
there might be some question whether there was in fact an intention 
to copy here. But if we thumb through these manufacturers’ cata- 
logs we find that this is not an isolated situation but is part of a large 
group of furniture (slide) which includes not only a chair but a 
school desk and a teacher’s desk and a great variety of products, and 
between the two manufacturers, Brunswick Co., the originators and 
the Khuene Furniture Co., we find steady parallelism. Indeed, this 
extends to the point where putting the catalog pages side by side 
(slide) shows not only similar products but photographs taken from 
similar angles, sketches arranged similarly so that it becomes ex- 
tremely evident to any layman that this must be more than some 
coincidence and is quite a deliberate act, an act that it was possible 
to bring to an end only because of a rather unusual circumstance, the 
circumstance that the manufacturer of the copy in this case had had 
in his possession the blueprints of the original designs for the purpose 
of bidding on manufacture, a circumstance that led to one of the rare 
cases where a design patent was upheld in the courts. 

Other typical surrounding circumstances in piracy are that the 
pirated design commonly has no discoverable origin. 

(Slide. ) 

Here is an original design, a very famous modern furniture design 
by a west coast designer named Charles Eames. This design won 
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awards in various competitions, has been exhibited in many museums, 
by now. ; 

Then we find another manufacturer producing a group of chairs 
thus (slide similar chair), and if you inquire of this manufacturer 
who their designer is, the answer is that they do not have designers. 
They found them unnecessary. 

We find quite commonly in a number of fields the situation where 
a manufacturer openly proposes to his pence customers that he is 
prepared to make copies of any merchandise. 

(Slide.) 

This is an original design. 

(Slide.) 

This is a similar couch made by a New York firm whose practice 
has been for many years to go to potential customers saying, “We have 
no catalog. We don’t need a catalog. Tell us what you are about to 
buy, and we can assure you that we will provide it for you, indistin- 
guishable from the original but at a lower price.” 

If you raise your eyebrows and question this practice, the manu- 
facturer will point out to you that this is not against the law at all. 
This is an international practice. 


(Slide) 
This is an original design by a well-known Danish designer. 
(Slide.) 


Here it is paired with its Japanese twin. The illustration here is 
rather interestingly, from a Japanese magazine carrying an article on 
the evils of design piracy. 

It is also a practice that extends to many different areas. It is by 
no means confined to furniture, as my illustrations might have sug- 
gestedso far. I believe another witness is going to discuss the situation 
in the lamp industry. 

(Slide.) 

Here are just one or two paired illustrations. On the left, an illus- 
tration from the catalog of a manufacturer of original designs. On 
the right, a Polaroid snapshot taken at a lighting show of a near twin 
by another manufacturer. 

Another instance of the same kind of paralleling (slide). 

Ceramics—and here is an ash tray. 

Slide.) 

(Side) tell you which is the original and which is the duplicate. 

ide. 

Again an illustration from a Japanese periodical, the original and 
the duplicate. (Slide—cooking pans.) 

The textile industry. 

Slide.) 

Here is a patented textile and its duplicate. Rather interestingly in 
this case, it is protected by copyright. : 

In the detail (slide), if you look carefully, you will see the required 
copyright notice protected by copyright. However, this is only be- 
ee “ aa is of an intricacy that qualifies it as a work of art. 

ide. 

Here is a textile design of a highly original nature in its choice of 
color and its weave, but entirely unprotected because it is simply a 
geometric pattern. This is a printed textile similarly. 
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Also from the textile industry examples of the rather weak efforts 
ee sometimes appear to disguise the act of piracy. 

(Slide. 

Here s an original and duplicate side by side. Quite visible are 
irivial changes made apparently in the hope of providing a defense 
should litigation ever arise. I think it is apparent to any layman that 
the changes made from one kind of starfish to another are not genu- 
inely acts of original creation but are merely attempts to evade any 
ee difficulty that might arise out of this act of piracy. 

(Slide. 

ecard textile and its duplicate. Rather amusing to notice, again 
the reversal from the right to the left hand. It is uncertain whether 
this is supposed to convince us that the design is original or whether 
it reed an accident of the photographic process. 

slide.) 

iesairples from the appliance industry, a broiler. And again its 
twin. 

(Slide. ) 

And once again an examination of the published literature makes 
even clearer the intention to deceive. The trade name, the color scheme 
of the catalog page, the angle at which the product is illustrated, alt 
seem to be set up to bring about confusion which will make it unclear 
to the customer or store buyer which of these is which. 

Now the remaining pictures that I have here are an attempt to try 
to clarify why we believe that this practice is harmful. It is harmful, 
first of all, from the point of view of the manufacturer because the 
art} or of an original design more often than not reduces quality. 

ide. ) 

This is an original design for a plastic stacking chair that has had 
very wide acceptance. It is also a very rugged and very practical 
chair. It has been widely copied, but, in order to persuade potential 
buyers to choose the copy, the copy is almost invariably modified to 
reduce quality, and you cannot see it in this picture, but I can assure 
you from my own observation that the chair that you see in this picture 
can quite readily be broken with the unaided hand. Inevitably this 
becomes known to the public, and in the confusion about the identity 
of these products there is a tendency for the whole type of product to 
become known as one of inferior quality and forms a resistance on the 
part of consumers. This is, of course, harmful to the manufacturer 
who has invested heavily in the development of the original design, 
and it can also be harmful to the consumer in that he may find him- 
self having purchased an inferior product, or he may even find that 
eventually events make it impossible for him to purchase the product 
at all. 

(Slide.) 

This is the case of a rather simple modern chair made by a well- 
known furniture manufacturer under a licensing arrangement with 
the designer. It is in fine print there—you can hardly read it—but the 
designers are credited by name in full. The chair happens, however, 
to be one that can be rather easily made by anyone who has a welding 
torch and a sewing machine since its construction is not. complex, and 
very quickly small manufacturers sprang up in every city who made 
duplicates. The duplicates are inevitably cheaper, inferior in quality, 
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and fairly rapidly the manufacturer of the original decided to give up, 
to leave the field, thus leaving the designers uncompensated and leav- 
ing this manufacturer without any product in this area; and then 
very rapidly the copyists competing excessively aggressively, drove 
each other out of business so that, to the best of my knowledge, such 
a chair is not available on the market at the present time at all. 

(Slide.) 

This is a case from the experience of our own office. A group of 
decorative clocks of rather curious design perhaps which never reach 
the public because we and the manufacturer for whom we were design- 
ing faced together a very familiar problem. In order to put this 
group of products on the market it was going to be necessary to make 
a substantial investment in molds for molding the ceramic that was 
the body of the clock. Our client here said, quite realistically, that if 
this group or any one of this group of clocks 1s a success, there will be 
many duplicates on the market at once. If, by any chance, the whole 
group is a failure or if some part of the group is unsuccessful you can 
be sure that no one will bother to duplicate the failures, so that the 
gambling position of the manufacturer here is a very poor one. If he 
is successful he has to share his winnings with everyone else, but if he 
fails, failure is all his own. 

As a result, our client elected not to produce these clocks at all. As 
a result, we have no opportunity to see our designs reach the public. 
We are not compensated for them, and our client is without products 
inthis area. This is not an uncommon situation at all. 

We also believe that the general public in the long run suffers more 
than the layman is perhaps aware. 

(Slide.) 

Here is a sequence of electric coffeemakers, a particular well-known 
design on the left in each case, and then on the right-hand side other 
manufacturers’ products. 

Now there is nothing about the mechanics of an electric coffeepot 
that makes it necessary to make it of chromium and to have it trimmed 
with black, or to make its spout a certain shape, or to make the object 
itself a certain shape. Yet any of us who stop in an appliance store 
and try to locate an electric coffeemaker that looks different. from 
this—try to locate, for instance, one that is short and fat or one 
finished in brass or dull black, and you will find it does not exist 
because all the many makers of such products have found it is more 
convenient to imitate one another in a kind of circular merry-go- 
round so that all their products are identical, and the consumer 
ultimately finds that there is no choice open to him except to buy 
the kind of coffeepot that is currently available. E 

(Slide.) 

This remoyal of choice we believe has in the long run the effect 
of dulling consumer interest in products, in slowing the interest in 
development and acceptance of new produets. 

As a final example we would like to call your attention to the 
curions case of the automobile industry. 

(Slide.) 

There was a time, remembered with considerable nostalgia by most 
people, when automobiles were extremely varied in design. when 
each one had enormous individuality, and when the examination 
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and discussion of automobiles was of central interest to every 
American. 

(Slide.) 

This kind of interest is one of the bases on which the automobile 
industry is built. Yet isn’t it apparent that the kind of variety that 
you see in these pictures of various older cars [slide] has in some way 
gradually drained out of Amercian automobile production ? 

If we take casual snapshots of the cars that we see parked on 
the street, we find that it becomes almost diflicult to distinguish their 
makes, and, even if we distinguish them by examination of tiny 
detail, we find that the differences [slide] are not ones that are 
exciting or interesting to us. It is hard to tell the newer car in 
the foreground [slide] from the older ones in the distance here by 
any important particular circumstance other than such details as the 
angle of a tail fin. 

Isn’t it curious that along with the draining out of this kind of 
competitive variety in automobile design we see the rather surprising 
appearance of interest in foreign automobiles [slide], automobiles 
which in many cases are impractical, by no means as convenient and 
serviceable as the American product, but designs which are highly 
imaginative, which are varied and which excite people’s curosity and 
interest in a way that the endlessly imitative designs of our own 
production do not. 

We are not suggesting that every American would be interested in 
owning a car like this one [slide—foreign sports car] but we could 
suspect that if it was possible to find the same kind of variety in 
American products that we sometimes find in more imaginative for- 
eign products [slide], we would find that industry was stimulated 
and that the general public was better pleased with the products that 
were available to them. 

It is for this reason that we are interested in a law that will make 
it possible for designers, and for their clients, to move ahead more 
boldly into imaginative designs and in every area get back to the kind 
of situation that the American automobile industry knew some years 
ago and that the foreign car industry still knows to some extent. 

That is all we have to show you. 

Senator Harr. It was most interesting, Mr. Pile. 

I intended to make some comment, of course, about your last chap- 
ter there, but I think wisdom suggests that I attempt to develop a 
better understanding of the problem before I make any comments. 

You did several times mention for the record, I think, that, to the 
extent there was identification of the source of the pirated design, that, 
as far as you know, there was no violation. But it does dramatically 
suggest the very real problem of a designer and the producer, as you 
have in the example stressed so well. 
aaah slides which you indicated will be made a part of the committee 

e. 

Mr. Prrz. That is right. We have a set that is available here for ex- 
amination of anyone who is interested, and there is an outline avail- 
able of the comments on them. 

Senator Harr. Thank you very much. 

Mr. Pox. Thank you very much for the opportunity to be here. 


54 DESIGN PROTECTION 


Senator Harr. It was our intention this morning also to hear Mr. 
B. J. De Pree from Beeland, but we have changed the time until this 
afternoon. 

Iam advised that Mr. Jack Schwartz, who is the executive director 
of the Pleaters, Stitchers & Embroiderers Association, would prefer 

oing on now briefly. We can do this before recessing for lunch if 
fr. Schwartz would come forward. 


STATEMENT OF JACK SCHWARTZ, EXECUTIVE DIRECTOR, PLEAT- 
ERS, STITCHERS & EMBROIDERERS ASSOCIATION, INC. 


Mr. Scuwartz. Thank you, Senator. 

I represent some 316 manufacturers of embroideries and other em- 
bellishments that are applied to apparel, generally women’s apparel. 
We don’t manufacture the article of apparel itself; simply the em- 
bellishment. We simply have one concern about this bill, and that is 
the possibility of the manufacturer of the garment itself copyrighting 
the design of the garment which would include our embellishments, 
and thus usurp our embroideries when he copyrights the design of his 
garment. 

This would deprive us of access to it once he had patented it, and 
we should very much like to have some language incorporated into 
the bill which would leave us in possession of any designs of embroi- 
deries or other embellishments that we ourselves may originate. 

You see many times a dress is accepted by a manufacturer, and he 
may patent it, but it may never be sold because they change their 
minds about many items and withdraw them from the line. ‘This 
would leave us unable to take this design which we have created at 
some expense and try to sell it elsewhere, and, as I mentioned, we 
would Tike some language in the bill which would prevent that type 
of occurrence. 

Senator Harr. Mr. Schwartz, you might consider suggesting to 
the committee, by filing a statement with us, language which you feel 
would accomplish this. 5 

Mr. Scuwarrz. Thank you very much. 

Senator Harr. Just a minute. 

And, other witnesses having heard this expression of concern, may 
themselves invite comment and make suggestions with respect to it. 

Do you have any questions? 

Mr. Cresner. Mr. Schwartz used the word “copyrighted” and, the 
ther time, “patented.” I was wondering, which he intended. Would 
Mr. Schwartz want to make that clear for the record? In other words, 
your design when—— 

Mr. Scuwanrrz. I prefer to use the term “patent” if you don’t mind. 

Senator Harr. Thank you very much. E 

The committee will stand in recess until 2 o’clock this afternoon. 

May I explain that the Senate has been in session since 10 o’clock 
and no objection was filed to the committee sitting, and, for that 
reason, we have continued the hearing. It is anticipated that in the 
course of the day there may be several rollcall votes on the mutual 
security act. This is sort of an escape hatch I am building in the 
event I am late in resuming at 2 o’clock. There may be a vote. If 
such a buzzer should sound during the course of the hearing today or 
on subsequent days, we will have to recess. : i 
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We will be in recess until 2 o’clock. ; 
(Whereupon, at 12:30 p.m., the committee recessed until 2 p.m., 
this same day.) 
AFTERNOON SESSION 


Senator Harr. The subcommittee will be in order. 

We have indicated, this afternoon we will have four witnesses. 
The first, according to the schedule, is Mr. D. J. De Pree, of the 
Herman Miller Furniture Co., Zeeland, Mich. 

Mr. De Pree? 

Mr. De Pree, since Congressman Ford was not able to make it, I 
will introduce you to the committee. We are very glad to have you. 


STATEMENT OF D. J. DE PREE, PRESIDENT, HERMAN MILLER 
FURNITURE CO0., ZEELAND, MICH. 


Mr. Dr Pres. Thank you. 

Senator Harr. Sir, have you a statement that you would like to 
read ? 

Mr. Dr Prer. Yes, I do, thank you. 

Senator Harr. You may proceed. 

Mr. Dre Prer. My name is Dirk J. De Pree. I represent the Fur- 
niture Manufacturers Association of Grand Rapids, which comprises 
50 manufacturers in the western Michigan area. 

I am president of Herman Miller, Inc., a small business with two 
factories in Zeeland, Mich., and one in Los Angeles, Calif., plus a 
small Research Division at Ann Arbor, Mich. We also have licensees 
concentrating on our design program in Switzerland, Germany, Italy, 
France, Australia, and Canada. These international connections for 
the manufacture of our furniture are entirely the result of U.S.A. 
leadership in design. We employ 272 people in Michigan, 52 in Cali- 
fornia, and 44 in other States. 

Our design philosophy is summed up in the statement by one of 
our designers, Charles Eames: 

Designing to sell isn’t our dish. Our real aim is to see that the consumer 
gets the best value the designer can deliver through materials and techniques 
available. We design things the way we think they should be designed. We 
are stubbornly uninterested in the new. 

This design philosophy may be slightly unorthodox but we have a 
conviction about it, and while holding to this conviction is not de- 
pendent upon financial results, we can incidentally say that it pays. 

T am emphasizing the cultural and moral benefits that would result 
from reasonable legal protection for design work that is truly creative 
and which puts into our way of life innovations that really benefit 
people. 

I believe that our country is in the process of building a great 
culture. Today we have recognized world leadership in design and 
architecture. There is evidence that this new design and architec- 
ture is international in character. This kind of creativity and inno- 
vation must be stimulated and this calls for the protection of creativ- 
ity. 

lone of the great national treasuries of our country is the large and 
talented creative group it has. They deserve the best we can give them 
in climate, freedom, and encouragement. In most of the arts, in in- 
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ventions, and in science there is the encouragement that comes from 
legal protection. In design this is lacking. Failure to provide it 
could lead to deterioration in this segment and to loss of world recog- 
nition. 

Many of use also believe that Americans are preparing to make 
a major shift to a new cultural position involving radical value 
changes. I refer to the more sensible and honest use of such things 
as materials, time, and facilities. If this surmise be true, there is 
urgent need for the protective legislation you are considering. 

The moral aspect is even more important. An individual endowed 
witha fertile mind and the gift of creativity becomes totally con- 
cerned and involved with problems and needs. Te spends months and 
years of time working out solutions. The manufacturer, with sim- 
ilar concern, finances development work and enlists his own technical 
and engineering staff and that of others. The result is something that 
benefits and blesses people. These things belong to people and must be 
supplied to them in a high performing quality so that the innovation 
does not fail simply from lack of quality performance. 

Ts it then fair to allow an unscrupulous person or manufacturer to 
rob such a designer of the reasonable benefits that. this innovation de- 
serves? Isn’t this just as despicable as any other kind of thievery ? 

There is further need for such a law. It makes for rectitude in the 
business community. Our traditions in business are sometimes poor 
guides for right behavior. I can say that in our own case the Robin- 
son-Patman Act has made us much more careful in our pricing and 
discount application than we might otherwise have been. And, better 
than that, this care has filtered down into our sales department so 
that they watch their behavior in the marketplace. 

I would like to give an example of the moral help that would be 
given to business by such a law. 

For 3 years Charles Eames and his staff have been making a 
thorough study of dormitory furnishings. This is a multibillion- 
dollar phase of our country’s educational program. Te has had a 
long-range concern, not only to get better use of space which might 
result in cost reduction, but also that the study facility would be more 
efficient and provide a place where the serious-mined student can 
improve, and perhaps multiply, his performance. Sanitation, clean- 
liness, and maintenance of the room was another major concern. 

Need I add that with the true designer having been absorbed in 
these concerns, what comes out is something that is visually pleasing 
and easy to live with? ; = 

Our company has spent over $135,000 in developing this product 
during 3 years of study and attention given to it by Mr. Eames and 
his staff. 

We just recently introduced the product and week before last we 
were in a situation where the architect had wholeheartedly approved 
our design but competitive bids were called for. One of the com- 
peting firms had a solution of their own on the market but their sales- 
people took our drawings and evidently planned to bid on our product 
We knew this firm to be a very fine, upright competitor. I, therefore. 
telephoned the executive vice president. I couldn’t help but feel that 
he was a worthy gentleman and yet when he learned that his sales 
department had carried the competition to this point, he replied that 
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this has always been done in the furniture business and there is noth- 
ing wrong about it. 

I couldn’t help but feel that a reasonable law would outmode a 
traditional belief of this kind and make for the practice of better 
ethics. 

I sincerely thank this committee, on behalf of those whom I repre- 
sent, for the time and consideration you are giving to this legislation. 
You have many matters of high priority to struggle with, but some- 
thing that affects for good the cultural and moral upbuilding of our 
Nation, and which also has great benefits for the small manufacturer 
primarily, and the great host of dedicated designers, is important, too. 

Thank you very much, Senator Hart. 

Senator Harr. Mr. De Pree 

Mr. Dr Pree. I want to especially pay a compliment to you, per- 
sonally, for being so patient and listening to so many people when you 
have many many other pressures on you. 

Senator Harr. Thank you very much, sir. I enjoyed your comment 
because it injected a theme that normally in these hearings we do not 
get. That is, the notion of some moral overtone involved in this 
thing we are doing business with. I hope we can come up with a 
decent answer. 

Thank you very much. 

Mr. Dr Pres. Thank you. 

Senator Harr. Before the next witness starts I think I should sug- 
gest a recess at this time because that long buzzer indicated a vote 
which I thought I could outwait by staying over there. 

It has now been called. It should take only 10 or 15 minutes. 

(At this point a short recess was taken.) 

Senator Harr. The committee will be in order. 

The committee is delighted to weleome Congressman Ford, of Michi- 
gan, who is now able to join us. If Congressman Ford will come 
forward, together with Mr. De Pree and Mr. Tamminga we will 
resume. 


STATEMENT OF HON. GERALD R. FORD, JR., A REPRESENTATIVE 
IN CONGRESS FROM THE FIFTH CONGRESSIONAL DISTRICT OF 
THE STATE OF MICHIGAN 


Mr. Forv. Mr. Chairman, at the outset, I wish to apologize for my 
inability to be here earlier, but the House of Representatives is con- 
sidering the mutual security authorization bill and I was engaged 
there during the debate. 

I apologize for not being here to introduce Mr. De Pree, who repre- 
sents the Herman Miller Furniture Co. and also the Grand Rapids 
Furniture Manufacturers Association, in reference to S. 188+. 

I would like to say, Mr. Chairman, that I am pleased to add my 
personal endorsement to the bill that has been sponsored by you. I 
have introduced a similar bill—I believe it is identical—in the House 
which is H.R. 6777. It was introduced May 3, 1961. 

To follow me and to give further testimony on behalf of the Grand 
Rapids Furniture Manufacturers Association is Mr. Tamminga. 
Both Mr. De Pree and Mr. ‘Tamminga are far better qualified than I 
to speak on the practical need and necessity for this legislation and 
so, without further ado, I would like at this point to introduce to the 
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chairman Mr. Sam Tamminga of the Hekman Furniture Co. and the 
Grand Rapids Furniture Manufacturers Association. : 

Senator Harr. Congressman, thank you very much. The commit- 
tee was told this morning, by another witness, that you had intro- 
duced H.R. 6777. 

Since we have lent our names to the bill I assume we agree it stakes 
out a good objective, and I was delighted to know that you had done 
this. . 

Too often, I think, people assume that party labels make im possible 
agreement on anything. The truth is that in most areas here the 
party label does not give us the answer, and I know that those who 
have been concerned for so long with the development of some pro- 
tection for design will be delighted to know that on your side of the 
Capitol you are busy. : 

And I know how busy you are over there, and I am sure that you 
would want to leave as soon as you could. 

Mr. Forp. Thank you very much, Mr. Chairman, and you can rest 
assured that we will do the best we can on the House side to get 
affirmative action on similar legislation to that sponsored by you. 

Senator Hart. Thank you very much. 

Mr. Forp. Thank you. 


STATEMENT OF S. W. TAMMINGA, REPRESENTING HEKMAN 
FURNITURE CO., GRAND RAPIDS, MICH. 


Senator Harr. Mr. Tamminga? 

Mr. Taarrmca. I would like to thank Mr. Ford. 

Senator Harr. Just a moment please. The Senate has just deter- 
mined to take another vote. So we will have to recess again. 

At this point a short recess was taken.) 

Senator Harr. The committee will be in order. 

Mr. Taatamnca. Mr. Chairman and ladies and gentlemen, on behalf 
of the Furniture Manufacturers Association of Grand Rapids, Mich., 
Ihave a prepared statement here that I should like to read in support 
of bill S. 1084. 

As president of the Furniture Manufacturers Association of Grand 
Rapids, Mich., I wish to join in the statement of facts cited by Mr. 
De Pree, chairman of our design committee and support the conclu- 
sions he made with reference to design piracy and the need for remedial 
legislation. 

The association which I represent is composed of some 50 furniture 
manufacturers in western Michigan. They employ an aggregate of 
approximately 5,000 workers. Hach company is classified as “small 
business,” all having fewer than 500 ony Most of them have 
fewer than 200. 

Grand Rapids, as sen may know, is now and has been for many 
years a center of production of quality furniture. Its furniture com- 
panies are acknowledged throughout the world as leaders in design 
and pean. 

Today Grand Rapids is not the largest producer of furniture in 
America, but the tradition of excellence is higher than ever. By 
concentrating on fine furniture and insisting on good design and care- 
ful craftsmanship, Grand Rapids sets the trend. 


DESIGN PROTECTION 59 


Many of its originals are imitated, but even when that happens 
some of the original beauty is carried over into the copy. Grand 
Rapids sets the standards for the whole furniture world, much as 
Paris sets the styles among designers of high fashion. 

In a story datelined Grand apie in Home Furnishings Daily, of 
June 15, this year, Columnist Ray Reed said: 

Granp Rarips.—LEach time we visit this gem of a market, we are reminded 
of Sir Winston Churehill’s brilliant remark, “Never was so much owed by so 
many to so few.” 

In the amazing progress of our American furniture industry, never was so 
much owed—in quality standards of fine cabinetry; in development of durable, 
beautiful finishes; in the bold pioneering of new and the classic revival of old, 
style trends; in basic design inspiration which has been adopted, adapted, 
copied, or swiped by all other sections of furnitureland—than to the few forth- 
right manufacturers of Grand Rapids who have never compromised with their 
objectives. 

ver since Cabinetmaker William Haldane and his seven assistants started 
to produce furniture in their tiny factory on the Grand River in 1848, the name 
Grand Rapids on furniture has been synonymous with sterling on silver. Grand 
Rapids became world famous as “the furniture capital of America’’—was soon 
attracting skilled cabinetmakers and talented furniture designers from England, 
the Netherlands, Sweden, and Switzerland. This is the heritage which is evident 
here today as we visit each Grand Rapids showroom. 

Manufacturers of furniture—as well as designers and others—who 
develop and create original designs and thereby contribute to the eul- 
ture of this Nation, must be encouraged in their efforts if we are to 
retain any degree of prominence in this field. Commerce and indus- 
try does what 1t can in a material way to foster such creativity, but the 
monetary rewards for this type of originality are frequently short 
lived and inadequate simply because a few unscrupulous competi- 
tors do not hesitate to produce and market cheap copies of these 
designs. 

Jt has been said that creative design is the most important single 
factor in the economic success of many furniture manufacturers. It 
is certainly one of the important factors in any furniture manufac- 
turing business, and well it should be in view of the consumer interest 
in and attention to furniture styling. 

Furniture is usually marketed to the retail trade—furniture stores, 
depariment stores, decorators—at semiannual markets of which there 
are a dozen important ones in the United States. Here furniture 
samples, which have been in the design and development stage for 
some months are displayed to the trade and it is on this occasion as 
well as throughout its later economic life as an original design in com- 
merce that these designs are vulnerable to copying. . ne 

The remedy proposed in S. 1884 will provide a stimulus for legiti- 
mate, honest, and creative enterprise and a deterrent to uninhibited 
piracy. We urge your favorable action on this measure. 

Thank you. 

Senator Harr. And thank you. . : 

On this question that was obliquely referred to this morning when 
the slides were shown, the business of how certain can one be that an 
object is, in fact, a theft from somebody else’s design, and directing it 
now specifically to furniture and cabinets. We ? 

Flow assured are you when you see a chair that it is or is not the re- 
sult of a design taken from some other chair with which you are 
familiar? 


60 DESIGN PROTECTION 


How difficult a judgment is this? 

Mr. Taaranca. Well, it is not very difficult, as was brought out 
in the slides. In other words, we can tell almost immediately, be- 
cause the people that engage in piracy, and that sort of thing, make 
practically exact duplicates of the objects or of the piece of furniture 
or whatever it happens to be. 

So it is very simple to discern this. And that is the type of thng 
that we are trying to get around. 

Senator Harr. Now they make practically a duplicate of the thing 
they are pirating today without any hindrance under the law. 

Let’s assume that this becomes a violation of the law, or, an in- 
fringement ona patent. How close could they then come to pirating 
without being caught at it? That is what I am trying to find out. 

I mean, today it is easy to spot it because there is no law that pre- 
vents it. Assume a law, and then how tough does it become? 

Mr. Tamacnca. I think the margin then would be wide enough to 

preclude any type of piracy. In other words, as the man in the book 
says, there is nothing new under the sun. Well, we are all aware of 
that. 
But there are certain combinations and that sort of thing which 
can be spotted and this type of legislation will certainly prevent just 
cold copy. And, of course, that sort of thing is going on all the time 
with respect to an original design. 

Senator Harr. Mr. Clesner? 

Mr. Cuesner. Mr. Tamminga, are you following the same line of 
thinking that many witnesses are? Under this bill, S. 1884, anybody 
can receive a protection for a design if the design is original, and 
originality means an independent creation without knowledge of and 
copying from another source. 

Now following copyright tradition, that means, that two individu- 
als can apply and obtain registration on the same thing. Let’s say 
that the copy is claimed by the later person who registered to be in- 
dependently created without knowledge of and without being copied 
from any other source. 

He eyen files an affidavit to this effect with the register. This be- 
comes now a question of proof. 

How do you prove your case? 

Mr. Tasmunea. Well, I suppose, in some instances, that would be 
rather difficult, but then it would be incumbent upon the injured, I 
suppose, to come up with enough proof to indicate that the original 
had been copied. a 

Mr. Ciesner. Do you feel this would be difficult to do or not? 

Mr. Tasmeixea. Well, in some instances, it probably would be very 
difficult to do, but the point that this legislation will support and out- 
line or the thing that it will do will be to clear the air of a major por- 
tion of this cold copying. 

Mr. Cresnen. Ai least, you will be given a chance? 

Mr. Tammainca. That is correct. I think that is all we can ask. 

I mean, a Jot of this sort of thing is academic, but this would afford 
us some protection which we do not now haye. 

Senator Harr. Again, thank you. And I apologize for these in- 
terruptions. 

Mr. Taaminca. Thank you very much. 
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Senator Harr. Before you go back home, I invite you to inspect the 
oflice at 362 in the old building. As you know, I abandoned the Fed- 
eral feudal furniture they give you here and did install some Michigan- 
made modern. And I hope you do have a minute to look it over. 

My. Taarminca. We appreciate that, and we will be able to see you. 

Thank you. 


STATEMENT OF JACK WALDHEIM, REPRESENTING WALDHEIM- 
KOEPKE ASSOCIATES, MILWAUKEE, WIS. 


Senator Harr. The next witness is Mr. Jack Waldheim, speaking 
from the standpoint of the individual industrial designer. 

Mr. Waldheim, you are welcome. 

Mr. Watpuenms. Thank you, sir. 

Mr. Chairman, I am Jack Waldheim of Waldheim-Koepke Asso- 
ciates, industrial designers, practicing in Milwaukee, Wis. Our cli- 
ents include many of the manufacturers who have helped to make 
Wisconsin famous: Joseph Schlitz Brewing Co., West Bend Alumi- 
num, Portage Plastics, A. O. Smith Corp., and Milwaukee Chair are 
a few. 

Before going into full-time design practice I was associated with 
the late Moholy Nagy in design research at the famed Institute of 
Design, later was associate professor at Florida State, working with 
Florida industry as a design consultant. Simultaneously with my 
present work for the past 7 years, I have given special lectures on 
design to students at Northwestern University, University of Wiscon- 
sin, and the University of Southern Llinois. 

I mention my teaching background only because I am too aware of 
the impression young students get watching the success of many 
companies whose major method of operation is pirating. 

Pirating has throughout history been an attractive area of enrich- 
ment—and pirating has always grown until laws with force were 
exerted against it. This was true when our country was young, and 
now in young manhood our country is still passing laws to stop the 
newer techniques of the pirates. 

Design pirating has long existed among a limited few. But a 
Sheraton wouldn't borrow from a Chippendale, nor an early Ameri- 
can from Iingland. Then, pride was great and America designed 
and invented its own furniture; the rocker, laminated furniture, 
built-in furniture, upholstered furniture, the wingback chair—ad 
infinitum. 

Those who pirated were outcasts in their time. The danger today— 
and why we need the law today—is that pride has dimmished and 
stealing another man’s product of the mind is too frequently accom- 
plished without condemnation and even with the approval of society. 

Our society is based upon rules of conduct. These in turn are based 
upon protection of the majority. Truly the question before us is, 
“Ts the majority bemg protected by the permission of wholesale pi- 
rating of design as now practiced?” I think not. 

I would like to illustrate this by three specific examples. Not too 
many markets ago, a manufacturer came out with a new line of fur- 
niture into which he had put considerable thought, energy, costs. 
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Before the market he did a sales test at a Chicago store to acquire 
retail knowledge before presenting it at the wholesale level. A com- 
petitor learned of the technique, went to the store and bought one 
of the examples; then, with impunity, he showed this example as his 
own at the Exhibitor’s Mart and solicited orders for it. Had the 
proposed design bill, S. 1884, been law, it would have prevented this 
manufacturer from pirating the item to fill his orders. 

The design pirate has found the relatively new manufacturing tech- 
nique of vacuum forming an ideal area of operation. This provides 
my second typical example of what hurts small offices such as ours. 
A relatively small new vacuum forming company was established in 
our State. They decided to employ a design service and after sev- 
eral interviews we were retained for a preliminary 6 months’ trial 
period. 

All was going well, products were developing very nicely, and our 
office had made scale prototypes for study. Then it happened. Our 
infant manufacturer was “wisened” by a firm—incidentally from out 
of State—which guaranteed sales, all they had to do was make copies 
of products the sales group brought in. And how did they make these 
copies? Right off the competitor’s line. Existing as healthy para- 
sites they have moved in on tote pails, planters, cake covers—any num- 
ber of items—all at no design costs, mold costs, hours of concentration. 
Allat great damage to the originator. 

The third example I wish to give concerns the first contour chair— 
the Barwa. I wish to cite this in that it offers a dual lesson. 

Lesson A: When a designer is given greater protection for his ef- 
forts, the whole level of creation accelerates. 

Lesson B: The small independent designer is frequently at the 
mercy of unscrupulous, unethical predators because of the lack of 
antipirating laws. 

When the designer is given greater protection his work is protected 
from others, yes, but equally important, other designers can be freed 
from having to copy his work. This sounds equivocal, but I will 
explain it as it developed in the case of Barwa. After designing 
Barwa, we went to two pacesetters in American furniture and they 
were not interested. Asa matter of fact, one party told me that the 
American woman would never sit in public with her feet over her 
head. It was here I learned a basic fact of design life: until greater 
design protection becomes available, little real progress can be made 
in the furniture field. The manufacturers I am thinking of could 
remain pleasantly occupied and apparently unique enough for their 
own press relations by moving conventional lines rather than coming 
up with something really new. 

The rest of the manufacturers impressed and depressed by the 
public relations of these leaders fell into widespread copying. Now— 
if these leaders had been able to protect their work, great: progress 
would have been made by other manufacturers. r 

Not finding a manufacturer for the Barwa, I decided to manufac- 
ture it myself. I took in a partner and for the next three dedicated 
and broke years, Barwa was launched only to be stolen right out from 
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under us. A manufacturer—we did not know nor suspect his inten- 
tions—wrote in for a Barwa and later visited us in Chicago to rave 
about the chair. He came as a friend of the chair and as such we 
welcomed him. He stayed at the hotel next to our studio and every 
evening he would drop in and rave about how happy he was with 
his Barwa. Now unsuspected by us he was picking our brains and 
also making—we did not know it at the time—copies of our mailing 
lists to stores we were selling the Barwas through. 

He then called upon our clients in cities throughout the Western 
States where his plant was located, telling them he was a friend of 
Waldheim’s and that he would be handling all west coast orders. He 
sold thousands of exact copies before we were aware of what was 
happening. ‘The loss to us was immeasurable. 

The whole design business is desperately in need of design protec- 
tion for innovators in that only by such leaders having this protection 
can the small designer be given the freedom to create. Otherwise he 
must frequently, deliberately, intentionally or unintentionally, copy 
another man’s work. 

Let me cite an intention example. Ihave had gifted students come 
back and tell me their disillusioned, lugubrious tales of woe—*I am 
spending all my time copying X company’s work. What shall I do?” 
This is the intentional. 

{ should add many of these former students are captive designers 
and have little choice but to comply. 

An example of unintentionally copying concerned a case in our 
office some time back. We were employed by a desk manufacturer. 
He wanted something really exceptional and outlined the path he 
wished us to explore. We were impressed with his thinking. Well, 
we went down this path and at every meeting the client would—al- 
though we did not fully realize it at the time—steer us into lines and 
measurements we did not particularly want. If we objected too 
strenuously, his modelmaker always ended up doing it the client’s 
way, not ours. 

What we did not know was the desk we thought we were designing 
was already designed by a fairly obscure manufacturer with whom 
we were unfamiliar. Our chagrin in this situation was exceeded only 
by the frustration of the small manufacturer who was powerless 
against the man who had pirated from him. 

As I previously stated, I formerly taught industrial design and 
I despise any philosophy which stunts the mental growth of students. 
An example to illuminate the stunting effects upon students’ imag- 
inations will show the lurking disaster should the philosophy of suc- 
cessful pirating not be disowned. 

I have here an imaginary radio. Designers styled this product so 
it fits « hand, a car, 2 house. Actually, we are in our time just an- 
other step on the chart of creativity. This radio was given to us by 
a creative man, Marconi, who sent the first message. Marconi in his 
time was excited by Hertz, who proved it could be possible to send a 
message. Hertz in turn would have found it impossible to theorize 
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without Clerk Maxwell, who conceived the idea of waves in a mag- 
netic field. His work was to him an exciting challenge because 0 
caleulus, the new toy designed by Newton. 

Now, if these men had become mentally involved in trying to cheat 
on the originators instead of working on to the next step, they would 
have hamstrung the whole process of creativity. é 

More than that, pirating is a disease that robs us of the exercise 
of creativity—an exercise man needs in order, in the eternal sense, 
to preserve the very country he loves. 

Thank you. 

Senator Harr. Thank you very much. The theft of the customer 
list that you mentioned, and one other thing here, just for academic 
accuracy, would, of course, not be—the mailing list and his repre- 
sentation that he was going to handle your west coast business—of 
course that would under most State laws, I am sure, be in violation 
of some law or at least would be the basis for some civil action absent 
this design thing. I know that this was just an incidental reference 
in your story, but—— 

Mr. Warpnerm. I can tell you a little bit of what happened. 

Senator Harr. I would be interested. 

Mr. Watpurnt. We are very lucky. There is an attorney in Chi- 
cago named Julius Lucius Echeles, who particularly has represented 
the artists and designers in that area for years. He is a criminal 
lawyer, and a friend of mine went and talked to him about this situa- 
tion. We went to see him. He did a little checking. ‘The design 
pirate was operating in California, incorporated in New Jersey, and 
for us to stop him would involve more money than we had. 

However, Echeles said that the next time you hear or get wind of 
the man being in town you let me know and I will go to a judge. I 
think it was John P. Barnes, a Federal district judge in Chicago at 
the time. He quickly got a writ when we had learned our erstwhile 
friend was in town up at the Merchandise Mart. My lawyer friend, 
who had now become a friend, called up the Mart, got in touch with 
this man and said he was a buyer from Detroit and he wanted to meet 
him. So the man stayed around, and Echeles served him with the 
writ and the next morning he had to appear in Federal court. The 
judge made a beautiful statement about the bad worms in good wine, 
and so forth. I was quite impressed by justice. : 

We had won, but we had won on this side issue fraud. We were 
able to stop him or negotiate with him anyway. We had won on the 
side issue rather than on what weshould have won on. 

Senator Harr. The chair that you mentioned here was not an item 
that could either be patented or copyrighted or the difficulty was too 
great; it cost too much ? 

Mr. Watpnepr. Well, the patent came through. The Patent Office 
was very loaded at that time with work and I think it was almost 7 
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years before it did come through. This was toward the tail end of 
the war and they were swamped with things that were certainly more 
important. 
I have a picture. This was in Look magazine. They called it 
“Revolution in Relaxation.” Maybe 
Senator Harr. If you have an additional copy, I think it would 
be helpful 


Mr. Wavprent. Ihave both of these here for you. 
Senator ILarr (continuing). To make both exhibits. 
(The material referred to is as follows :) 
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Mr. Watpuerm. Getting on the plane, if I may add one more 
thing, I grabbed a bunch of the latest magazines in the office and 
one of them was Art, a journal of the Royal College of Art in 
England, and they have a rather interesting article right in the mid- 
dle here called “Design, the Death of Creation.” And it is some- 
what along the line that I have been talking about, suggesting that 
we do need greater protection for those people who have invested 
money in design and to free the little fish like ourselves into a better 
position with our own financing. 

Senator Harr. Thank you very much. 

Mr. Wavpuem. Thank you. 

Senator Harr. The next witness is a man with a rich background 
of experience and practice in this field, who will speak for himself 
as well as for the New York Patents Law Association, Mr. Philip T. 
Dalsimer. 


STATEMENT OF PHILIP T. DALSIMER, ATTORNEY, NEW YORK 
PATENT LAW ASSOCIATION 


Mr. Davstuer. Yes. I have a number of exhibits and I would like 
to bring them over here so we can handle them and show them to you 
as we go along. 

First, just a word about myself. [am Philip Dalsimer and Tama 
member of the New York Bar and I practice im the field of patents, 
trademarks, and copyrights. I have handed you a statement, a writ- 
ten statement. I will not follow it specifically because I will be tallk- 
ing considerably from the exhibits. 

Senator Harr. The statement will be made a part of the record in 
full. 

(The statement referrd to follows :) 


STATEMENT OF Privie T, DALSIMER 


Some years ago, while a senior at Columbia Law School, I wrote a term paper 
on the U.S. design patent law. At that time I was interested in becoming a 
patent attorney, and after a brief review of patent statutes I concluded that 
I could get a good perspective of the operation of patent laws by a total survey 
of the design patent field. Little did I know then that the problem of protecting 
artistic endeavors in the field of useful articles would continue with me, as part 
of my everyday practice. 

I speak today, strongly urging support for S, 1884, based on 25 years’ experi- 
ence as an attorney representing both plaintiffs and defendants—creators and 
copiers. Having observed a great need for protection, in 1954 I became a mem- 
ber of the New York Patent Law Association Committee on Copyright and 
Designs. This committee, under the then chairmanship of Stuart Whitman, 
drafted one of the forerunners of the present legislation. The history of drafting 
since then has been carefully stated by Judge Rich in the hearings before this 
subcommittee on June 29, 1960. 

I have served in various capacities in connection with the revisions leading 
to the present S. 1884. I am past chairman of The New York Patent Law As- 
sociation Committee on Copyright and Designs, past chairman of the American 
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Bar Association Committee 305(2) Program for Protection of Industrial De- 
signs, and was a member of the drafting subcommittee of the coordinating com- 
mittee of the National Council of Patent Law Associations. 

To get to the core of the problem, I believe I can utilize my time most con- 
structively by discussing two main areas: 

1. Modern techniques of copying and mass production have been so developed 
that practically instantaneous destruction of a creator’s market by a copier, 
is an ever-present potential. % 

2. The existing legal forms of protection for creative design of useful articles, 
are totally inadequate. 

I thought it would be helpful if I could illustrate, from actual cases, certain 
copying that we have experienced, and describe the nature of some copying 
techniques. 

First, a plastic roller skate. The roller skate was designed and created in 
the United States and marketed under the name “Zipees’. The designer gave 
considerable thought to the skate, to make it attractive and pleasing to the eye, 
as well as functional. To put it simply, in terms of the proposed bill, it was 
an “original, ornamental design”. The defendant-copier procured one of the 
skates and sent it to Nurope, where dies were made from the original skate. 
The manufacturing dies were shipped to the United States in order to permit 
the injection molding to be done here in the United States. 

A second illustration of copying, of a plastic injection moided product, is 
shown by samples of artificial geraniums. The white geranium is the original, 
which was designed and manufactured in France. The pink geranium is a copy, 
which was made in Hong Kong. I have chosen the geraniums of different color 
solely for ease of reference. Both companies produce the flowers in various 
colors. In the creation of the original geranium, the designer was a sculptor, 
who carved an original model of the geranium flowers, stem and leaves. From 
this original, dies were made for use in the injection molding machine. The 
copier merely acquired one of the geraniums on the open market, and duplicated 
the molds in Hong Kong. 

I have illustrated the precise nature of the copying by taking the leaves 
of each, and superimposing them. The precise way in which the leaves nest 
into each other, shows clearly the detailed copying. 

A third illustration demonstrates a technique of copying by use of rubber 
molds. The particular item is a wall plaque of a holly design. The item as 
marketed by the plaintiff-creator is the gold-colored one, bearing a tag, “Syroco 
Original.” The copier prehased this item on the open market, and then formed 
a rubber mold around it. The Syroco original can be placed directly into the 
copier’s rubber mold. Then the copier cast a plaster copy directly in the rubber 
mold. The copying technique by the use of rubber molds is very simple and is 
inexpensively done. It is also done with tremendous speed. With this par- 
ticular exhibit, the copy appeared within days after the original was on the 
market. All of this copying was done in the United States. 

It will be noted that in the above three illustrations, the copying of the molds 
on the skate was in Germany, but the production of the item in the United 
States. With the geranium, the molds as well as the production of the geranium 
took place in Hong Kong. With the wall plaque, the copying of the mold and 
the production both occurred in the United States. 

Where human beings tend to cling to old terms, some use the expression 
“Chinese copy” to describe the sought-for protection. The time has come to 
write this expression from our language. As my illustrations show, copying 
is no more true of the Chinese than it is of Buropeans, Americans, or others. 
Copying has become a fine art, and I mean “fine” in the sense of it being a 
well-developed and important industry. Copying is desirable. Industry is 
based upon our ability to make copies quickly and inexpensively. 

However, copying has its time and place. Unauthorized copying of original, 
creative designs of useful products should not be permitted during the years 
immediately after the creation of the design. 

A few other illustrations of copying are as follows: 

A well-known, Swiss watch company markets an attractive, simple watch- 
band design bearing a tab, “Exhibit A.” The copier produces a considerably 
inferior and less expensive band, “Exhibit B.” 

A recent case involved marking pencils. Although I was not involved in this 
litigation, I have procured exhibits of the plaintiff's and defendant’s marking 
pencils, in the case of Listo Pencil Corporation vy. A&W Products, Inc. (D.0. 
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S.D.N.Y., 126 U.S.P.Q. 173). The copying of the design of the product is clear. 
The case also involved other unfair acts, including a copying of packaging and 
trademarks. 

Recently, in a controversy involving a photographic film splicer, the defendant- 
copier did not make a precise copy, but without question utilized the orna- 
mental design and appearance of the original splicer. I point out that the 
design is three-dimensional as well as surface design. Both were imitated. 
The side-wing shapes were half-copies. The cross-hatehing which appeared on 
the base of the plaintiff's, was transferred to the cover of the defendant's. 
These immaterial variations do not avoid infringement. 

The next illustration is one in the hand-tool industry. I have been author- 
ized by my client, the Stanley Works, of New Britain, Conn., a large manufac- 
turer of hand and power tools, hardware, and other products, to speak on 
their behalf. It is unfortunate that, due to company meetings, the officer in 
charge of these matters was unable to be present at these hearings. 

Stanley, as a large manufacturer of tools and cabinet hardware, devotes 
considerable effort, in the industrial design of its products, to create original 
and pleasing shapes and patterns. They utilize the services of internally 
employed designers as well as the services of outside industrial design firms. 

I would like to illustrate a recent design and its copying to show the nature 
of the problem. The particular item is a “combination chalk line reel and 
plumb bob.” There are on the market a number of devices of this general type, 
but they all are of different contours, shapes, and designs. Shortly after the 
Stanley Works’ plumb bob was marketed, another company saw fit to produce 
an item which we believe is a copy of the graceful, teardrop, Stanley design. 
Samples and photographs clearly illustrate the copying. 

Now, with a background of what we are talking about, let us briefly look 
at the existing forms of legal protection. BFssentially, they are three: Design 
patent, copyright, and unfair competition. 


vi 


DESIGN PATENT 


If the design patent law had been effective in preventing copying, the pressure 
for new legislation would not have continued over the past many, many years. 
The fact is, that the design patent law does not answer the needs, because it is 
difficult and time consuming to obtain a patent. The Patent Office makes 
searches of novelty. In addition to novel, the design must be “inventive.” No 
protection is accorded while the application is pending in the Patent Office. 
In the meantime, if the article is on the market, it can be copied with im- 
punity. If a patent issues and is used as the basis for a suit, the Federal 
courts have consistently applied a rigid test of invention. In most instances, 
the design patents are held invalid, and the plaintiff is without remedy. 


COPYRIGHTS 


For most ornamental designs of useful articles, which the bill, S. 1884, seeks 
to cover, there is no opportunity for copyright protection. For example, with 
reference to the illustrations of copying which I have discussed, the copyright 
law does not cover, and the Copyright Office would not accept for filing, a claim 
for protection on the skate, the chalk line reel, the watchband, the motion- 
picture splicing device, or the marking pencils. 

Copyright protection has been useful in connection with many products, 
such as jewelry, artificial flowers, wall plaques, artistic lump bases, ete. It is 
clear, however, from reading the copyright regulations and the court decisions, 
that the great bulk of designs of useful articles does not come within the orbit 
of copyright. The present regulations of the Copyright Office (sec. 202.10, Works 
of Art) in their wording effectively summarize the limited nature of copyright 
protection. I quote this section for reference purposes only: 

“Src. 202.10. Works of art (Class G).— 

“(a) General. This class includes published or unpublished works of artistic 
craftsmanship, insofar as their form but not their mechanical or utilitarian 
aspects are concerned, such as artistic jewelry, enamels, glassware, and tapestries, 
as being as works belonging to the fine arts, such as paintings, drawings and 
sculpture. 

“(b) In order to be acceptable as a work of art, the work must embody some 
creative authorship in its delineation or form. The registrability of a work of 
art is not {fected by the intention of the author as to the use of the work, the 
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number of copies reproduced, or the fact that it appears on a textile material or 
textile product. The potential availability of protection under the design patent 
law will not affect the registrability of a work of art, but a copyright claim in 
a patented design or in the drawings or photographs in a patent application will 
not be registered after the patent has been issued. 

“(c) If the sole intrinsic function of an article is its utility, the fact that the 
article is unique and attractively shaped will not qualify it as a work of art. 
However, if the shape of a utilitarian article incorporates features, such as 
artistic sculpture, carving, or pictorial representation, which can be identified 
separately and are capable of existing independently as a work of art, such 
features will be eligible for registration.” 

Referring to the copying exhibits previously mentioned, the geranium and the 
wall plaque are subject to copyright under the existing law. The fact that 
certain articles are now capable of coming within the copyright law, does not, 
however, mean that all of the problems are answered. Under the copyright law, 
the marking requirements are so stringent, that it may be impossible to comply 
with these requirements. For example, on a fabric, the requirement that a 
copyright notice appear on every repeat of the design, may make the protection 
under the copyright law practically unavailable. Thus, the proposed legislation, 
with its more carefully thought-out protection tailored to the field of useful 
articles, may satisfy the need even for those who now have a right to come within 
the copyright law. 

UNFAIR COMPETITION 


With the inadequacy or unavailability of the design, patent and copyright laws, 
the courts have endeavored to protect ornamental designs of useful articles 
under the theory of the copying being an unfair, competitive act. Certain courts 
haye gone far in the direction of protection of plaintiffs; but surely the burden 
on a plaintiff in these cases is such, that only a few can be truly successful. 
The normal rule of the court is, that absent design patent or copyright, deliberate 
copying is permitted. One exception is a case in which plaintiff is able to prove 
that its design has in effect acquired a secondary meaning as an indication of 
origin of the product. In other words, the design itself is like a trademark in 
that it indicates the source of the goods. If this is proved, then the defendant- 
copier has deceived the public into believing ‘that the copier’s product originated 
with, or was some way sponsored or licensed by, the plaintiff. 

In many cases, the burden upon the plaintiff of proving secondary meaning is 
an impossible one to sustain. 

The remedy through the unfair competition road is not adequate to the need. 
It was Judge Learned Hand, in Cheney Bros. v. Doris Silk Corp., (35 F. 2d 279), 
which involved the design of a fabric, who, in affirming the denial of a pre- 
liminary injunction, simply stated the problem, as follows (at p, 281): 

“True, it would seem as though the plaintiff had suffered a grievance for 
which there should be a remedy, perhaps by an amendment of the copyright 
law, assuming that this does not already cover the case, which is not urged here. 
It seem a lame answer in such a case to turn the injured party out of court, 
but there are larger issues at stake than his redress. Judges have only a lim- 
ited power to amend the law; when the subject has been confided to a legislature, 
they must stand aside, even though there be a hiatus in completed justice. 
An omission in such cases must be taken to have been as deliberate as though 
it were express, certainly after longstanding action on the subject matter. In- 
deed, we are not in any position to pass upon the questions involved, as Brandeis, 
J., observed in International News Service v. Associated Press. We must judge 
upon records prepared by litigants, which do not contain all that may be rele- 
vant to the issues, for they cannot disclose the conditions of this industry, or of 
the others which may be involved. Congress might see its way to create some 
sort of temporary right, or it might not. Its decision would certainly be pre- 
ceded by some examination of the result upon the other interests affected. 
Whether these would prove paramount we haye no means of saying; it is not for 
us to decide. Our vision is inevitably contracted, and the whole horizon may 
contain much which will compose a yery different picture.” 

The committees drafting S. 1884 carefully considered the balancing of the 
interests of designers, manufacturers, retailers, and the general public. The bill 
creates a limited protection of original designs. To this extent, it fosters cre- 
ativity. It provides for protection of the innocent retailers. It makes liable 
only the deliberate infringer. 
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Speaking on behalf of myself and on behalf of the Stanley Works, whom I 
have been specifically authorized to represent, I express thanks for the oppor- 
tunity afforded me at this hearing to make my views known, and respectfully 
solicit your support for S. 1884. 

Mr. Darsrarer. It is interesting to note that when I was still a law 
student, I wrote an article on design patents but at that time I did 
it not because I had any special interest in design but I was interested 
in studying the patent laws, and in consultation with a professor I 
found out that I could get a perspective of the patent system by look- 
ing at design patents which would be simple enough for a law student 
to understand rather than something complex like chemical patents or 
mechanical patents, and it was at that time that I first learned about 
the concept of invention of design which was certainly new to me, 
and I learned a lot more about it since then. 

I learned how inadequate the concept is to protect the field of 
creative design that we are now talking about. 

To get quickly to my background in this precise field, it was about 
1954 that I was serving on a committee of the New York Patent Law 
Association and a group of us began the draft of a bill for the pro- 
tection of designs of utilitarian articles, and it was only shortly there- 
after that we were able to get together with Mr. Frederico from the 
Patent Office and others who had similar interests, and eventually that 
became a coordinating committee, the commitee that Judge Rich has 
spoken about, and that group working harmoniously has finally put 
together the present bill. 

Now, to get to the core of the problem, I would like to direct my 
attention mainly to two points. First, the point of the modern tech- 
niques of copying and mass production which have been so developed 
that you can get practically instantaneous copying of any article. 
And second, to the existing forms of legal protection and their in- 
adequacy to protect against copying. 

I will start by using specific illustrations because I believe that is 
the way into the problem. First I will take a plastic roller skate 
because the field of plastics is one in which, with injection moldings, 
you have to create dies, generally of metal forms, and then you inject 
the plastic into those dies under pressure. 

In this particular situation it was an American manufacturer and 
designer who designed one of the first plastic roller skates. It is 
fairly complex in detail and required very expensive tooling, very 
expensive mold costs. It was quite different from ordinary roller 
skates because it did have shape and ornamentation and line and 
beauty that was unusual. 

In this particular instance the molds for the copy were made in 
Germany, and the way it was done was that one of the skates was 
purchased on the open market, sent to Germany where mold costs are 
considerably lower, and then the molds were made in Germany, 
shipped back to the United States where the injection molding took 
place. 

As you will see, the copy is almost precise. There are a few slight 
changes. For example, the hubeap design eventually was changed. 
In this particular instance there was legal action, but it was not on 
copyright. There could be no copyrighting for these. 

This is a utilitarian object and the Copyright Office would not 
accept it. There was no design patent on it. A design patent applica- 
tion was pending but not issued. 
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The copying took place very quickly and the only form of protec- 
tion we could work out was so-called unfair competition. T will get 
to more of that later. But it is a totally inadequate remedy in most 
cases. : : 

The second illustration has to do with the plastic field which is 
taking considerable importance in industry. I am showing you an 
illustration of artificial flowers made by polyethylene. I am not sure 
which of these is the original. Oh, the original is the white one. ‘The 
copy I have taken is the pink one. The color plays no portion in this 
because I merely brought the different colors so I could show you one 
is the original and one is the copy. But they come in all different 
shades. 3 

In this instance the original geranium was created by a sculptor in 
France and the production of this original geranium was French and 
then it was imported to the United States and we were representing 
a French manufacturer. The copies in this case are made in Hong 
Kong. The way the copies are made is very similar to the skate, the 
original geranium was sent to Hong Kong and from the original 
geranium molds were made to duplicate it. 

One thing about polyethylene is it has a memory, and once molded, 
it will always go back to its molded form. So consequently, when 
you have a copy you can readily see the copying, and I have illus- 
trated that by taking three leaves from each of these and putting them 
on a little backing, and you can see how the leaves mesh beautifully. 
The top leaf I believe in each case is the Hong Kong one and the bot- 
tom leaf is the French original, and they mesh in every detail. 

So we are in a field where actual copying is very clearly apparent. 
There can be no doubt about it. 

The particular geranium you see has led to a field of protection by 
copyright because since this geranium was a work of art, it was 
actually a sculpture made in France and since this is a traditional 
form of fine art, it is subject to copyright protection if you can put the 
proper copyright notice on. I use this as an illustration not to show 
the adequacy of the copyright law but to show the technique of copying 
which will go into any field, and were this to be a utilitarian object, 
it would not be accepted for copyright claim under our law. You 
would have no adequate protection under our present law. 

Now, the third itlasecktion is an illustration you saw pictures of 
when Mr. Pile showed you the picture, but nothing can take the place 
of the feeling of the actual copying because there is a very important 
method of copying and a very fast method. This was the original 
work [illustrating]. It isa form of wood molding. It was purchased 
on the open market and from it a copy was made by rubber mold. 
Nowy, you can see how the rubber mold was actually put right around 
the original. This is a very fast process, can be done in a matter of 
minutes, making a rubber mold. Then into that rubber mold, if you 
are casting something that doesn’t have high heat, you can very 
promptly make a duplicate, and this is the duplicate that was made in 
that rubber mold [illustrating]. 

In this particular case this actual plaque appeared in a trade show 
2 days after the original was on the market and was offered for sale 
in that trade show as a competitive item to the original. 

I think that is a rather effective illustration of the fast technique of 
copying, one of the fast techniques. 
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Senator Harr. Before you go on, unless you are going to comment 
on that, is this not an appropriate item for copyright ? , 

Mr. Datsiarer. That is what I was going to say. In view of the 
fact that this is equivalent to a painting, this is something you can 
hang on a wall, this becomes the subect of copyright under the present 
copyright law. The difliculty with the copyright law is that it does 
not protect functional articles, articles that are utilitarian, and that 
is the field that this particular bill is designed to fill in. 

T have in my memo, and I will read just one portion of it, the actual 
regulation from the Copyright Office on this point because it does 
rather clearly bring it out. 

If the sole intrinsic function of an article is its utility, the fact that the 
article is unique and attractively shaped will not qualify it as a work of art. 

That is on page 7 of the memorandum, It is number C. 

However, if the shape of a utilitarian article incorporates features, such as 
artistic sculpture, carving, or pictorial representation, which can be identified 
separately and are capable of existing independently as a work of art, such fea- 
tures will be eligible for registration. 

Now, you see what that means is that something such as the skate 
would be solely functional. It wouldn’t have any independent ar- 
tistic—anything that could independently exist artistically, and it 
would not be subject to copyright. You can get into some very in- 
teresting problems where you have a design which, for example, in- 
stead of using this design on a wall plaque, if this was used on 
something that was much more functional, for example, if it was 
designed into a watch, put a leaf design around a watch, now the 
question is do you have something that is capable of going into the 
Copyright Office or not, and you have many decisions that the Copy- 
right Office must make, excluding some designs and accepting some, 
and the field we are trying to cover by the present legislation, the pre- 
sent proposed bill, is the field that 1s not accepted in the copyright 
laws. 

The particular copying of the rubber molds was in the United 
States. It was copied in the United States and was duplicated in 
the United States. So what I have here is three illustrations and 
I would like to make a point. 

I had the skate that was duplicated in Germany. I had a flower 
that was duplicated in Hong Kong. And here we have a plaque that 
was duplicated in the United States, all of which indicates to me that 
we have passed through the stage when we can refer to these as Chi- 
nese copies. I think we do an injustice to the Chinese to indicate it is 
a Chinese copy. Copying perhaps had some strength in the Orient 
but this is passed by now and copying is universal. 

Industry is based upon ability to make copies quickly, and copying 
techniques are available all over the world, and what we must do is 
to protect originality against copying from whatever source. 

I would like to show just a few other illustrations to show the 
magnitude of the problem. This [indicating] is an illustration of a 
watchband which is ultilitarian. Consequently it would not be the 
subject of copyright. It might be design patent. And here, this one 
is the original and this one is the copy Parone The original 
was from Switzerland, the copy made in the United States. 
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Another interesting illustration, and this is one that came from a 
lawsuit in which I had no personal relationship, although I did cor- 
respond with the attorneys in the case and I brought the exhibits. It 
had to do with the field of pencils, marking pencils. It will be seen 
that the marking pencils are almost identical. Someone had directed 
the question as to how you detect copying. Of course, in the illustra- 
tions that I have given you so far, copying is apparent just by looking 
at the articles. 

Recently we had a matter involving film splicers for photographie 
film, and this illustrates the point of copying that is not precise copy- 
ing but nonetheless is copying. In copying, of course, all of these 
issues are fact issues, and [ don’t believe in legislation we can write 
in everything that will protect the original. The court must use 
some discretion in feeling that when something has been copied, when 
the essence of it has been copied, then they will have to have a feeling 
to protect against the infringement. I think that particular splicer 
shows that as an illustrative point. 

The original splicer first produced is the gray model. In this case 
the copier in his copying added a wing portion to the rear of the 
splicer and he took the gold hatching, gold and white designed hateh- 
ing that was a decorative element, and, instead of laying it on the 
bottom panel, put it on the top panel. But the sum total of these 
units is such that the feeling of copying is there, and it would be my 
belief that this was direct copying and that under the present bill 
this type of a utilitarian article would be protectable and that the 
courts would see fit to prevent such copying, even though it was not 
precise copying. 

Another illustration I would like to go to in a different industry. 
Now, I am in the handtool industry. This is what we call «a combina- 
tion chalk line reel and a plumb bob, and there is chalk contained in 
the body of the unit, and when you pull the line out, then you have a 
line that you can use as a chalk line, and if you lock the device in 
place, you have a unit that you can use as a plumb bob. 

Now, the combination of chalk line reels and plumb bobs are not new 
per se, and the particular concern who designed this one, the brownish 
one I have in my hand, was the Stanley Works, a well known tool 
company making Stanley tools and hardware. ‘They were the first to 
design a chalk line reel of this rather graceful teardrop design, and 
I have spoken to this client and I have been authorized to speak on 
their behalf and to say that in their business, which is a business of 
designing tools and hardware, they employ a large number of design- 
ers, both in their firm and outside, industrial designers, and that de- 
sign plays an important part in the tool and hardware industry ana 
that they are in favor of this bill. i 

Now, the specific illustration I have brought is one of many, but it 
shows the copier again made slight changes, but in essence the spirit 
of the design was copied and this is the type of utilitarian article that 
this bill would clearly protect, whereas under the copyright law there 
would be no ability to protect this at all, and, of course, the wealk- 
nesses of the design patent have been well brought out as to the ques- 
tion of whether designs are invented or not. 

Senator Harr. This doesn’t bear on the bill but reflects my own 
need for decent background in the field. When you say that the 
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chalk line and the plumb bob combination has been in existence for 
many years, do you know whether it was patentable? 

Mr. Darsrmer. I would believe that the first person to have devel- 
oped a combination plumb-line chalk-line reel might have gotten 
a mechanical patent protecting that concept, and he would have 
had that mechanical patent, as you know, for 17 years. 

The early designs of these were quite crude-looking affairs. They 
had no beauty. They were almost solely utilitarian. As the tool 
industry matured it has learned that beauty in tools has helped sell 
and promote them. So it too is a field for creative design. 

Now, I think I have touched on the inadequacy of the copyright 
law to protect the field of utilitarian designs that we are now talking 
about. Anything that is of basic utility solely—solely utility—it is 
very difficult to protect under copyright and I trust that that will 
be brought out further by other witnesses. 

I think that Judge Rich pointed out very clearly the inadequacy 
of the design patent law, and I don’t want to dwell on it. But 
today nobody has mentioned the field of unfair competition and I 
would like to mention it briefly so that you get a clear picture of an 
additional possible form of protection now existing under the law. 

When a design shape is copied, it is possible to bring an action for 
unfair competition against the copier. I would say that the law 
today will protect in a relatively few instances, but not in most. The 
basis on which protection would be granted would be the case in which 
the plaintiff could show that the shape of his article had achieved 
such prominence in the field that it became almost like a trademark. 
In other words, if the shape of the article, as we would put it, achieved 
a secondary significance—the primary shape of the article was beauty, 
the secondary shape of the article is that in the minds of the pur- 
chaser—the shape itself indicates the manufacturing source or indi- 
cates the source of the article to the extent that somebody’s reputation 
is tied up with the shape, and as a result you have the shape achieving 
something like a trademark protection. 

Now, in those cases a court would be justified in granting an injune- 
tion, but in most instances it would be extremely difficult to convince 
wcourt that the shape has achieved this trademark significance. 

The cases are many, and I can say that from my experience what 
T have stated is the general law with some slight modifications and 
that it isan inadequate means of protecting creative persons. 

There was one question raised before and I would like to direct my 
attention to it. I believe Mr. Schwartz from the embroidery and lace 
group brought this up. I had some difficulty in understanding pre- 
cisely the question that he was raising, and he did leave the room 
rather quickly and I was unable to talk to him. 

But to the extent that I understood it 

Senator Harr. To defend him from an implication that might be 
drawn in reading the record, he was under a measure of urgency to get 
a plane. That was the reason he came on this morning, 

My. Darsrater. I didn’t mean to— 

Senator Harr. I am sure not, but so that someone reading this 
record will know and not misunderstand, I wanted to make it clear, 

Mr. Darsurer. To the extent that I understood his concern, it was 
that if he represented a designer of lace embroidery, and then that 
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design, that embroidery—not the design—the actual piece of em- 
broidery, was used in connection with a dress, for example, some- 
body might get a protection under this proposed bill on the dress, in- 
cluding the piece of embroidery, and thereby prevent his manufacturer 
from manufacturing that embroidery for other people. 

Senator Harv. That is the way I understood it. 

Mr. Darsmmr. If that is the point that was in his mind, I would 
say that he has no concern, as I understand the bill presently drafted. 
In the first place, it is only the originator who is the person who can 
claim protection under this bill. 

Consequently, if the dress designer was not the originator of this 
particular lace, he would not be the originator of it and there would be 
no protection for that. And second, if he was directing himself to 
the question of his relationships the manufacturer’s relationship, with 
the person producing the dress, the question as between the two of 
them, who would have the right to protect the embroidery design, 
would depend upon a contract relationship between the two. It would 
be perfectly feasible under the bill for the originator of the embroidery 
design to give his rights in the creative design to the dress manuf: 
turer who could be the owner, the proprietor of whatever rights ac- 
crued under the legislation. But if he did not give those rights to the 
dress manufacturer, then the person who would be entitled to the de- 
sign protection would be the lace designer. 

I hope that answers his question, and I would very much like to 
talk to him about it further to see if I misunderstood the implications. 

Senator Harr. Tt will be helpful to the committee, 1 think, if you 
would—I think he is from New York, too. 

Mr. Darsrarer. Yes, he is. 

Senator Harv. If you would inquire of him whether this allays his 
fear or not, and you or he could advise us. 

Mr. Darsrarer. And now one more point, and that is that this morn- 
ing I received a communication from the New York Patent Law As- 
sociation which authorized me to state that on behalf of the New York 
Patent Law Association and the Board of Governors, that associa- 
tion approved in principle S. 1884 and they gave me authority to make 
that statement and to answer any questions you might have. 

T appreciate very much the opportunity of being here. 

Senator Harr. Thank you very much. 

May I inquire if there are any of these exhibits that you could leave 
for the committee file? : 

Mr. Darsnier. I can leave some but not all. 

Senator Harr. Any that you can, I would identify now for the 
record. 

Mr. Darsimer. I am in a position to leave two physical specimens 
of geraniums and an exhibit marked “Exhibit A” of leaves super- 
imposed. E 

A am in a position to leave two plastic roller skates, one which isa 
pink color and the other a yellowish color. 

Jam in a position to leave the rubber mold and the exhibits that go 
with it. 

And T can leave the film splices. 

I may leave photographs of the combination chalk line reels and 
plumb bobs but I cannot leave the physical exhibits. They are still 
involved in an active matter. : 
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And TI can leave the watch bands, two watch bands which are marked 
“Texhibits A” and “B” respectively. 

Senator Harr. This has been helpful to my understanding and I ain 
sure will be to others on the committee. As one who has been in this 
practice these years, I think you will be able to make specific what 
I must, because of my limited background, state in a very general 
form. It is a question that goes to the whole business of protection to 
one who has an idea or a method. 

What would your experience suggest would likely result in terms of 
the production of roller skates, for example, if the innovator, the 
originator of that design, had been accorded the protection that this 
bill proposes? What effect would it have on production of roller 
skates, on the prices? 

Mr. Darsturr. Well, in my practice I have had the good fortune to 
represent both plaintiffs and defendants, and speaking specifically of 
the roller skate illustration, and knowing specifically the defendant 
company involved, in this case it would have meant that the de- 
fendant company would have employed a designer to create their 
own roller skate. It would have created a slight additional expense 
on their part by virtue of that, and also would have added to their 
mold costs slightly because they would have had to make their own 
molds rather than copying from others. 

Beyond that there would be no adverse effect on industry or the 
public. It is my personal belief that in that particular case the com- 
pany involved would have done just that. 

The particular company has been going through a long period of 
time with copying of others, and they were doing it only in fields 
where there was no protection or inadequate protection. In fields 
where there was adequate protection, they were avoiding copy. 

I believe it would be beneficial to have more creative designing. I 
think it would be beneficial not only for employment but I have a 
firm belief that creative design leads to more creative design and that 
as a country and as a growing manufacturing enterprise, the country 
would be stronger and the manufacturing enterprise would be 
stronger if they devoted more energy to creative design rather than 
copying. 

Senator Harr. You expressed a background knowledge on the roller 
skate business. Are any of these other exhibits in an area where 
you are familiar with the producer, the copying producer? Would 
this have been true in these other cases, do you know ? 

Mr. Darsmrer. I am familiar with the manufacturers of all of the 
items here except the pencil, and I would state that in every instance 
with the possible exception of Hong Kong, where I am not really 
thoroughly familiar with the particular manufacturer in Hong Kong, 
there would be no damage to the company making the copies other 
than a slight additional cost of hiring a designer. 

Senator Harr. Thank you very much. It is my impression that 
that concludes the list of witnesses. 

The witnesses indicated for tomorrow—and if there are any present 
now who find that this schedule could be adjusted to their greater 
convenience, I would be glad to have them make the point. We are 
beginning at 10 o’clock with Erwin Malvin, textiles. W. F. Blitzer, 
lighting industry. M. Is. Harmon, merchandise manager. George 

76124—61——6 


78 DESIGN PROTECTION 


Frost, J. V. Phillips, J. W. Kelso, Dwight Owen, Nat Abelson, 
Ernest Mosmann and George Menzer. 

It is intended and hoped that we will be able to complete their 
testimony before noon, and following a recess, the Commissioner 
of Patents accompanied by Mr. Frederico, and the Register of Copy- 
rights with Mr. Cary will appear. If there are no suggestions to 
change that batting order, we will adjourn until 10 o’clock tomorrow 
morning in this room. 

The committee counsel has indicated that he thinks it might be 
helpful if he could get the reaction of Mr. Dalsimer to one or two 
questions that were raised in the course of your description of some 
of these products. 

Mr. Cresner. Actually it comes back to the roller skates which you 
described as a solely functional article. 

Now, the query is as to whether under this act would they be 
protected asa result of section 2? 

Mr. Darsmrer. My answer is “Yes,” that the section prevents you 
from covering the function by this registration, but only ornamenta- 
tion or design of the functional article is capable of protection. I 
think what was intended there was that we couldn’t by this particular 
registration protect the rolling mechanism of the skate. We couldn't 
protect just the holding of it im place, but even the design of a strap 
can be artistic either by shape or by surface ornamentation and that 
would be capable of protection under the bill. But the concept of a 
strap, a functional strap just to hold it on, that would not be capable 
of protection under the bill. 

I wonder if that is an adequate answer for you. 

Mr. Cresner. I understand your answer but what I am afraid of 
more than anything else is that the bill language is indefinite and too 
very broad, if in fact this will merely raise lawsuits rather than provide 
protection until the language itself is clarified. 

‘fr. Darsmmr. Let me get the copy of the bill. 

The particular language of the bill that you are referring to I would 
2esume is section 2(a) (5), and that reads: - 

Protection under this Act shall not be available for, 


and then item 5— 
designs that are dictated solely by the function or purposes of the article em- 
bodying the design. 
Is that the section you are referring to? 

Mr. Ciesner. Right, and in describing this item you said that the 
roller skate was solely a functional article. k 

Mr. Darsimer. So that there will be no misunderstanding of my 
testimony in that regard, and I believe that you may be right, I may 
have slightly misstated it, I was then directing myself to the fact that 
that roller skate was not capable of protection under the existing 
copyright law and the copyright regulation which appears at page 
7 of my statement said, and I am quoting—it is item C— 

If the sole intrinsic function of an article is its utility, the fact that the 
article is unique and attractively shaped will not qualify it as a work of art. 

And what I intended to state was that the sole intrinsic function 
of the skate is utility. It is a roller skate for children to roll on. 
Consequently it would not be capable of protection under the copy- 
right law. 
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However, it is my opinion that there is no ambiguity whatsoever 
and that the artistic features of that roller skate are clearly capable 
of pean under the proposed bill. 

see that there still seems to be some—— 

Mr. Cresner. I come back to your strap. In other words, if the 
strap itself has a small design or ornamental feature on one side of 
it, even though the entire strap is a functional item, where does the 
functionality begin and end? Where do you make the decision? I 
assume you would probably say, that, section 8 might govern. Sec- 
tion 3 negates part of section 2 because it states that even though sec- 
tion 2 exists and under section 2 you can’t have design protection 
under those five statements, yet you still may get it, for it shall be 
available notwithstanding the employment of subject matter excluded 
from protection under section 2 if the design is a substantial revision, 
adaptation, or rearrangement of the subject matter. 

Mr. Datsmrer. Perhaps I would make it clear by an actual illustra- 
tion referring to the exhibits. 

On the white strap of the pink exhibit there is a surface ornamen- 
tation on the strap itself. I am talking about the forward strap of 
the skate. It isa series of corrugated lines, sort of a design effect. 

On the yellow strap the design effect is quite different. It is a 
circular form of design. 

Those designs are not functional in any way. Those designs can 
be varied to any design you want to place on this strap and the de- 
signs would be capable of protection. 

However, just a straight strap with no design features at all, no 
special cutouts of shape, including three dimensional shape because 
you could very well cut a strap in a three dimensional shape that 
would be unique and artistic, but I am talking just about a straight 
strap, nothing unusual about its shape, no specific form of design, 
either three dimensional or two dimensional, that strap would be 
solely functional and we could not protect that under this bill. 

However, a strap that is designed with artistic beauty that is not 
solely functional is capable of protection to the extent that that is an 
original design. 

Senator Harr. Let me see if I can better understand this thing. 
What was stolen wasn’t the strap, was it? It was the roller skate 
wholly and entirely. 

Mr. Daxstaer. Actually in this particular case it was a combination. 
They even took the strap to start with. There were certain modifica- 
tions they subseqtiently made in the strap to try to avoid infringe- 
ments, so to speak, but they did copy the entire skate. You will 
notice that: 

Senator Harr. Now, they could copy it without any—I understand 
you to say there is litigation on this case? 

Mr. Datsorer. No. This case is all over. 

Senator Harr. They copied the skate, not just the strap. 

Mr. Davsmrer. Correct. 

Senator Harr. Do I understand that under this bill only the strap 
would have been given protection ? 

Mr. Datstuer. Oh, no. 

Senator Harr. Or the whole works because it was attached to a 
strap which was appropriate for protection 7 
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Mr. Davsiouer. Under this bill the skate would have been register- 
able and the skate would have been protected in its entirety. The 
design of the hubeaps, the design of, shall we say, the skirt that 
seems to drop down around the wheel. It is sort of a streamlined 
roller skate design. All of this was ornamentation, either surface or 
three dimensional, and that would be protectable under this bill. 

To the extent that the strap was shown on this skate, and that strap 
had original design, not solely functional, that, too, would be pro- 
tectable. 

Now, if you want to direct yourself to the issue as to whether some- 
one could copy the strap alone, for example, and not copy the re- 
mainder of the skate, and would that person be an infringer, now 
we come to the issue of copying and on that it would be my conclusion 
that copying in whole or in part would be infringement. That is, 
just as it is under the copyright law, you can’t copy a portion and 
say Iam nota copier. If you are a copier, you are a copier, and the 
work should be protected in part or in whole. 

Mr. Ciesner. Now, let us take the two film splicers. Now, the 
bottom section [the operational section] is the part that was involved 
in copying. 

Now, is there an ornamental design on that? However it is the 
functional use of that part that you were concerned about ? 

Mr. Darsmrer. Well, let me point out that what was involved in the 
copying of the film splicer was the entire film splicer. The ornamental 
shape of the entire film splicer as well as some of the surface ornamen- 
tation thereof. In other words, it is both three dimensional copying 
as well as surface ornamentation copying. 

We were not concerned about the functional portion of it from the 
point of view of design. The functional portion has to do with two 
movable arms that are capable of cutting the film. 

Mr. Cursner. Are you saying that if the individual merely took the 
splicing part, leaving off the design element in copying, there would 
have been no infringement ? 

Mr. Darsrer. Under this bill that is correct. And it would—the 
reason I say that the design of the film splicer was not dictated solely 
by function, so that it would not come under this section 2(5) of the 
bill is that any designer will tell you that he can create a film splicer 
in a multitude of shapes. The particular industrial designer who 
created the film splicer liked certain lines and forms and patterns that 
he put together to create the artistic form of his film splicer. If I 
designed one, it wouldn’t look like this. Iam sure it would look a lot 
worse. 

But the important thing is that that design can be varied in three 
dimensional form. Three dimensional form can be varied. Its sur- 
face ornamentation can be varied. So that it is not functional. 

However, there are paris of this that are solely functional and to 
the extent that they are involved, this bill does not purport to protect 
them. 

Mr. Cresner. Mr. Dalsimer, because of the fact that you have a 
working knowledge of these items, I felt that your answers to the ques- 
tions could be helpful in explaining the meaning of the language of 
certain sections of the bill. ic 
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Mr. Dausturr. If there are any other questions, I would certainly 
want to answer them, and after the hearing is concluded I still would 
be available by correspondence or otherwise to answer any questions. 

As I see it, the important thing is to have as little misunderstand- 
ing about what this bill covers as is possible. All bills have their dif- 
ficulties. ‘This bill has perhaps more than some. We have been mak- 
ing a very real effort to create language that will minimize confu- 
sion, that will give protection and proper protection to creators and 
designers, and a bill that will have some provisions on infringement 
such that when someone copies the essence of the design, they will be 
an infringer. And in doing that, we had to work in an area of re- 
lating this bill to an existing copyright law and an existing design 
patent law, and to do that without extending protection so that the 
public wouldn’t be damaged in any way, I think we have come up 
with a bill in which the term of protection and the provisions which 
have been written in for the protection of the public are quite well de- 
veloped, and if we can get an understanding of this bill, T believe it will 
help develop industrial design in the United States much further. 

Senator Harr. Thank you very much. We will now stand ad- 
journed until tomorrow at 10. 

(Whereupon, at 4:30 p.m. the committee adjourned to reconvene 
at 10a.m., Wednesday, August 16, 1961.) 
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WEDNESDAY, AUGUST 16, 1961 
U.S. SENATE, 


SuscomMirree ON Parents, 
TRADEMARKS AND CopyRIGHTS OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a.m., in room 2228, 
New Senate Office Building, Senator Philip A. Hart presiding. 

Present: Senators Hart and Kefauver. 

Staff members present: Herschel Clesner, assistant council; Clar- 
ence Dinkins, assistant counsel, and Thomas C. Brennan, investi- 
gator. 

Senator Harr. The committee will be in order. 

At the close of the testimony yesterday I had an opportunity to 
visit with Judge Rich. It occurred to us that it might be helpful for 
the record if he could give his reaction to a question which developed 
during the afternoon, namely, the economic implications, I guess 
you would call it, of the proposed bill S. 1884. 

Judge Rich, if you are still game for that, I think we would wel- 
come it. 


STATEMENT OF THE HONORABLE GILES S. RICH, JUDGE, U.S. COURT 
OF CUSTOMS AND PATENT APPEALS 


Judge Ricu. Game is a proper description of the situation. It is 
rather hard to collect your diodehts from one night to the next 
morning, but I did some homework, and, as I remember your question, 
it was this: 

What would the effect be on the manufacturers of the kind of useful 
articles we have been discussing to have the kind of a statute that we 
are proposing here ? 

Senator Harr. Yes, with subheadings on employment and cost of 
the finished product. 

Judge Ricu. And I asked for permission to answer that question 
this morning in 1 minute, which I hope I can do because it seems 
ame that. the question goes to the basic principles involved in this 

ill. 

I think we have reasonable grounds for knowing what the effect 
would be because the principles are the same as those which underlie 
the patent system and the copyright system, and we know what those 
principles are, and we have known for 170 years how they work and 
what effect they have. It is no secret. This isn’t idle speculation. 
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These tivo systems are both incentive systems, and the principle 
behind both of them is the securing of exclusive rights to authors 
or inventors, and that means some right to exclude others from doing 
something. 

The patent statutes exclude others than the patentee unless he gives 
permission and gets his royalty for it, from making, using, or selling 
a patented invention. 

The copyright system operates in a somewhat different way, and it 
gives the right to exclude others from copying the copyrighted work; 
that is, multiplying copies. 

That is my view unless my copyright friends correct me because I 
am not a copyright expert. 

This bill, S. 1884, secures to a registrant the right to prevent copy- 
ing of an article for sale; that is, for commercial purposes. The 
woman who wants to copy the dress at home and be her own dress- 
maker here is not affected by this bill. She is not in business and 
she is not going to sell the dress. 

The effect that it is expected to have on the basis of experience with 
these other two incentive systems involves three of the same effects 
that the patent system has. I will give you the four effects that are 
so often repeated that they are pretty trite, but I haven’t heard them 
here in the last 24 hours, and I think we ought to bear them in mind. 

The patent system is said to be an incentive system which induces 
the creation of inventions, the disclosure of the inventions in the 
issued patents because you don’t get them without disclosing the de- 
tails, and the investment of risk capital. And then we come to a very 
important and little comprehended inducement which is known as the 
negative inducement of the patent system. 

The minute you give somebody the right to prevent others from 
making an invention, they start designing around it and make addi- 
tional inventions which they will not do if they can copy. 

Now all of these apply to this bill, it seems to me, except the effect 
of inducing disclosure. The design is going to be disclosed anyway 
and there is nothing to be explained as there is in the case of a 
complicated machine or chemical process. You don’t need to do any- 
thing with the design to practice it except look at it and copy it. So 
T think the effect is exactly the same as with these other two systems, 
and what is it going to do? 

You give the owner of a design this exclusive right, this right to 
keep others from copying it and he is going to be induced into mak- 
ing more designs. It is going to get rid of the situation we have to- 
day where he loses all heart for creating designs for the simple reason 
that as soon as he does it, they are copied and he says for what am I 
spending my money? 

This certainly inhibits the production of designs. 

Now I think we are going to encourage people to spend money on 
designing by getting rid of this effect of piracy. This is going to 
mean they are going to hire more designers, pay them better, and 
we are going to develop this potential national asset, all of this latent 
talent that is now not getting much economic backing because as soon 
as they have got something good, it is copied. 

_ The Supreme Court really laid down the basic economic principles 
involved here in two brief statements in this famous J/azer y. Stein 
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case which is going to be mentioned several times, Iam sure. It is at 
347 U.S. 201, and at the end of the majority opinion is this statement : 

“The copyright law, like the patent statutes, makes reward to the 
owner asecondary consideration.” However, it is “intended definitely 
to grant valuable, enforcible right to authors, publishers, and so 
forth without burdensome requirements; ‘to afford greater encourage- 
ment to the production of literary (or artistic) works of lasting benefit 
to the world.’ ” 

The economic philosophy behind the clause empowering Congress 
to grant. patents and copyrights is the conviction that encouragement 
of individual efforts by personal gain is the best way to advance pub- 
lic welfare through the talents of authors and inventors in “Science 
and Useful Arts.” 

That is the whole economics of the thing in a nutshell. You give 
the fellow personal incentive and he benefits the public as a result. 

Now that is my answer to your question. I hope it was only 1 
minute. If you want me to take 2 more minutes, I will give you two 
more points which I think havea bearing on it. 

Senator Harr. Please do. 

J am delighted that the senior Senator from Tennessee, Mr. Ke- 
fauver, was able to come. I am afraid he is on his way to another 
subcommittee of which he is the chairman. 

Senator Krrauver. It is very good to be here, Mr. Chairman. Tam 
very much interested in this bill. 

Senator Harr. It is an interesting subject and one that we were just 
flirting with the fringe of when you arrived. I was asking Judge 
Rich the $64 question about the effects of this legislation. 

Senator Knrauyer. Well, the discussion of the subject matter is in 
good hands. 

Senator Harr. Judge, please give us those other two points. 

Judge Ric. Briefly, I just wanted to mention something that has 
not been brought out here in the last 24 hours, and that is the pivotal 
significance of this J/azer y. Stein case to this design legislation 
project. 

The renewed attempt to take up and solve the problem of protecting 
designs with a proper form of legislation started simultaneously with 
the decision of d/azer y. Stein-in 1954. That case involved what was 
a traditional form of art work; namely, a sculpture which was used 
for a lamp base. But specifically the court dealt with the problem of 
protecting useful articles, the same thing we have in our bill, useful 
articles which involve design. They got into the copyright law in this 
case because they were traditional art forms; namely, sculptures, Bali- 
nese dancers. Mr. Frost can give you the details. He is here and he 
won the case. 

There is a bit of irony in this case because the Copyright Office de- 
cided to file an amicus brief assisting the winning party. The result 
was the Supreme Court held that notwithstanding these lamp bases 
could have been covered by design patents—nobody ever asked the 
Patent office to do it, I believe, but they assumed that they could have 
been patented—they said nevertheless they can be protected as works 
of art under the copyright law and we don’t care whether they are 
useful articles or not. 

_ The result was that it sort of kicked the door open in the Copy- 
right Office and alerted a great many of the slumbering members of 
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the bar to the fact they could get 56-year protection by copyright if 
they could get in asa work of art, and the late Register of Copyrights, 
Arthur Fisher, has often described the situation as one where he was 
holding his foot on the door to keep this flood of useful articles out 
of the Copyright Office until such time as we could get a proper kind of 
law to take care of it. 

That is what we are trying to do, and that is why the Copyright 
Office is interested in this thing. 

The other point I wanted to briefly touch on was a supplement to 
our discussion of this constitutionality problem which, so far as L 
know, is always raised on the basis of something that was said by Mr. 
Justice Douglas in this Mazer v. Stein case. 

This was a concurring opinion by Mr. Justice Douglas, with whom 
Mr. Justice Black concurred. I think we should remember what he 
actually said. 

The majority opinion, which I presume was seven judges, points 
out that the question of constitutionality was not raised, and said ina 
footnote: 

We do not reach for constitutional questions not raised by the parties. 


Mr. Justice Douglas said that nevertheless an important consti- 
tutional question underlies the case but was not treated in the briefs 
though it was stirred in oral argument. And then he said that the 
question in his mind was this: “Is a sculptor an author, and is his 
statue a writing?” And I said yesterday that was a naive question, 
and I still think so. But when he got all through discussing it in a 
very brief one-column opinion of six paragraphs, what he said in the 
end was this: 

Perhaps these are all “writings” in the constitutional sense. But to me, at 
least, they are not obviously so. It is time that we came to the problem full 
face. I would, accordingly put the case down for reargument. 

In other words, he said I don’t know anything about this question, 
and I would like to hear argument on it. 

There was a reargument requested and denied, and he would have 
been for granting it. 

That is the great doubt that he cast on constitutionality, which 
seems to me is not a very great doubt, and that is all I have to say 
now. 

I would put over against that meager expression of doubt this 50- 
page carefully analyzed paper by Professor Derenberg which is in 
the copyright studies. ‘ 

Senator Harr. It just shows the enormous power you judges have 
when you speak just a few words. 

Judge Ricu. It is a pleasure to get back in harness and argue a 
case. 

Senator Harr. Any questions? 

Has Mr. Irwin Malvin arrived? 

Mr. Marvin. Yes. 

_ Senator Harr. We will begin with Mr. Malvin who will give us an 
impression not only of the importance of this kind of protection to 
the textile industry but through the extension that Judge Rich just 
talked about of copyright, give us impressions as to the effect of that 
kind of protection. 
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Mr. Malvin, if you will give the reporter your full name and your 
proper address, the address to which you would want communications 
sent. 


STATEMENT OF IRWIN W. MALVIN, VICE PRESIDENT, CORTLEY 
FABRICS CO., INC., NEW YORK, N.Y. 


Mr. Maryiy. My name is Irwin W. Malvin. I am the vice presi- 
dent of Cortley Fabrics Co., Inc., converters of textiles, located at 1407 
Broadway in New York City. 

I personally have been connected with the textile converting indus- 
try for a period of 30 years, and as founder and vice president of the 
Cortley Fabrics for a period of 18 years. I am a director of the Tex- 
tile Fabrics Association, and I serve as an active member of the 
General Arbitration Council of the Textile Industry. 

It is possible that most of you know the function of a converter, 
but for 

Senator Harr. Thank you for mentioning that. I was going to 
wait to see if you did describe it. But, for the record and for me at 
least, yes, please do. 

Mr. Maryry. Allright. Then, for the record, a converter has fabric 
usually woven to his specification in the raw state or gray goods state 
in a yard goods form. He then has it dyed, printed, and finished 
to his specifications. 

Weare primarily interested here with the protection of these printed 
patterns. 

Speaking for my concern and also as a representative of the Textile 
Fabrics Association, we actually convert fabrics for mostly popular 
priced apparel, starting at 98 cents per garment in the children’s field 
and, of course, ranging as high as possibly $25 per garment at the 
retail level in the ladies’s field, sportswear field, and men’s wear. 

My firm caters particularly to manufacturers who produce items at 
$2.98 retail in the children’s and blouse fields, $3.98 to $10.98 retail 
in the ladies’ dress fields, and also up to $25 at the retail level in the 
higher priced ladies’ dress field. 

We have two methods of procuring designs. We have our own 
studio on the premises of our organization which employs a head de- 
signer and an assistant and a minimum of 10 to 12 other artists who 
work on designs and color combinations. In addition to the output 
of our studio, we call upon independent design studios to supply us 
with additional original designs for purposes of printing on textiles. 

I made an analysis of the costs of preparing the lines of my firm. 
We do a volume of approximately $15 million a year. We actually 
create approximately 200 designs per year. The average cost_of the 
individual design and the copper rollers necessary for the application 
of that design upon the textile fabric is $1,000 per design. The yard- 
age involved in printing what we call a strike-off lot or the initial 
run ranges from 15,000 to 20,000 yards of fabric, and the total in- 
vestment on the initial run between’ fabric, design, and rollers is 
$5,000 per pattern. 

Tn our case, making approximately 200 patterns a year, our invest- 
ment is approximately $1 million, and we are just a medium-sized 
converting house. 
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We have been plagued for many, many years by piracy of textile 
designs. Up until the time of this J/azer vy. Stein case we felt we had 
no recourse. Since the decision in that case we have made use of the 
provisions of the copyright law and in any and every instance where 
we felt: we had created a design that was an original work of art, we 
have attempted to have that design registered. In 95 percent of the 
cases where we have submitted them, we have obtained a registration 
from the Copyright Bureau. 

We found at the start that the so-called pirates or knockoff artists, 
which is a trade term, would take a successful design and have it 
copied exactly, line for line, an identical twin. When we took some 
of these cases to the courts we were able to obtain preliminary in- 
junctions and were able to stop this practice at that time. 

These people then used another facility. They did not copy the 
design line for line but made what we call a Chinese duplicate. In 
other words, to all intents and purposes, to an ordinary layman these 
two designs were the same or very, very similar. However, to a 
technician they were not. l ] ; 

These people who are engaged in this practice of copying designs 
actually Nave access to them in several ways. They either obtain 
them from manufacturers who are attempting to purchase the fabric 
at a less-than-normal price, or else these so-called converters have 
people who are on their payroll engaged as sales clerks in various 
department stores and chains whom they pay a stipend, who furnish 
them with information on the sale of any successful print patterns. 

We, the majority of the converting trade who originate and create 
new and novel ideas, find ourselves in a very, very precarious posi- 
tion. No. 1, once we have sampled and have had an adoption made 
by one of the legitimate manufacturers to whom we cater, these 
people, upon learning of the fact that the design has been pirated, 
cannot continue to use our fabric with our design. 

The lifespan of our designs necessarily is shortened when they are 
copied. We sufier tremendous losses of profits. 

In most cases when a design is copied we wind up taking a loss 
on our merchandise, and, in addition to that, we usually find our- 
selves burdened with inventory that we cannot dispose of at any- 
where near the cost level because of the fact that there is a com- 
peting print in the market at a lower level, an inferior cloth usually 
with an inferior finish that is being sold to manufacturers who actu- 
ally would produce second- or third-rate garments. 

These people who are engaged in the copying of textile designs 
usually are able to operate their business with a minimum of overhead. 
They have no design staffs of any consequence; usually one artist is 
engaged just to interpret a successful design. They carry no in- 
ventory of consequence because they customarily print and prepare 
fabric to order only. They spend no time in the development or 
promotion of their fabric or design because the success of the pattern 
and the acceptability of the pattern have already been established by 
the originator of the pattern. 

They customarily use subeount grade cloths. ‘They usually, since 
they cannot get their merchandise printed or finished by the legiti- 
mate independent printing and finishing concerns, use concerns who 
operate with much inferior processes, such as the type of dyestuffs that 
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‘they use, the types of finishes that they use. ‘These so-called pirates 
‘can necessarily operate profitably on a much smaller markup than a 
legitimate converter because of their reduced overhead. : 

We require design protection in order to live, to continue to exist 
in the textile business. I am not only referring to my firm. I am 
referring to the entire textile economy of this country. Without 
design protection there can no longer be an economic incentive for us 
to originate designs. The people employed by us would necessarily 
have to be let go. The design studios also would suffer, and the 
legitimate manufacturers of garments who depend upon original and 
creative designs for their business would also suffer. These legitimate 
manufacturers make their purchases of fabrics in advance from the 
legitimate converters who create style trends, color trends, and fashion 
trends. 

The legitimate converter, when he sells an item to these manu- 
facturers, will protect them against unfair competition by not 
bastardizing his product. 

The consumer who purchases a copy is actually being cheated 
because they are paying practically the same price for something 
that will not perform, that is far inferior in every sense. 

The copyright laws have been most helpful since the J/azer v. Stein 
case, but in our opinion they are not the complete answer. We 
think a more effective law is a necessity, and we believe that the 
bill before the Congress, the Senate and the House, to a great degree 
will assist all of us who are creative in maintaining our proper 
economic function. 

We believe that the law should be a little more stringent on the 
‘question of damages involved when a pattern is clearly entitled to 
protection and when it is copied. We believe that these pirates or 
copy artists should have spelled out to them very clearly the penalty 
that they would be facing if they proceeded to copy legitimately 
registered original designs. 

1 think a very important point should be brought out at this hearing, 
and that is the fact that our entire industry is a highly volatile and 
competitive one, and that the passage of this bill will in no sense give 
us a monopoly or a means of raising prices or maintaining prices to 
the consumer. 

Weare interested in continuing our normal economic function. We 
are interested in continuing to produce as much yardage as we can, 
mostly for the volume users or the average consumer. We do not 
convert fabrics for the higher couturier levels. 

We are particularly interested in obtaining protection against 
deception, the palming off of an inferior substitute upon the public 
and the consumer. We have no monopoly on designs. Originality. 
creation of original designs is something that anyone with any talent 
can do. ‘These people who are scavengers and who live and pick our 
brains have access to the same sources of designs that we have except 
that they find it cheaper to copy rather than to create or originate. 

The designs themselves are not expensive. The individual purchase 
price of a design from a studio will range between $100 and $150 
depending upon the intricacy of the design. Tho major expense 
that we undergo is in the promotion of this design, in the stocking of 
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the inventory, and, of course, in the expense of sales, selling this: 
merchandise to legitimate manufacturers. 

We believe that the passage of this bill will not in any way increase 
the prices to the consumers. We have continued, and, to whatever 
degree we are able in a financial sense, will continue to create original 
designs to be sold to popular priced manufacturers, to be retailed at 
the popular price levels so that every man, woman, and child in this 
country will be able to afford our products. 

If this law is passed we believe that legitimate converters will be 
given still more incentive to create original fashions for the lower 
priced levels since they will be aware of the fact that they are pro- 
tected on their designs and that they will still be able to make a 
normal legitimate profit on their productivity. 

Another point that I would like to get across is the fact that the 
biggest textile firms in this business do not control the style market. 
The style market is usually created by the medium-sized and smaller 
firms who have to produce higher styled merchandise in order to 
succeed and stay in business. The larger firms in our industry for the 
most. part produce the staple and semistaple merchandise that requires 
a great deal less in the way of style. 

I think I have covered every point that I hoped to present to you 
gentleman, and, if it pleases you, I would attempt to answer any 
questions that are within my scope. 

Senator Harr. Mr. Malvin, thank you very much. I have only 
one question. 

I can understand why someone who was designing an article which 
was not a work of art and, therefore, could not get copyright protec- 
tion feeling strongly about this bill, but could you be a little more 
specific and explicit as to why you feel, notwithstanding the fact 
that you tell us that 95 percent of your applications since that J/azer 
case have been registered with the Copyright Office, that you none- 
theless feel that this is not a satisfactory method ? 

Mr. Marvin. Yes. [havea very excellent example here. 

In July of this year, on July 11, 1961 

Tam reading from a memorandum that was written by Judge D. J. 
Dimick of the U.S. District Court, Southern District of New York. 
This is a case of Clarion Textile Corp., which is one of my companies, 
against Joseph Slifka and Sylvia Slifka, individually and as co- 
partners, doing business as Slifka Fabrics. And I would like your 
permission to read this. 

Plaintiff, owner of the copyright of a design for fabric known as Capri 751, 
sues defendant for, among other things, an injunction against the sale of tex- 
tiles bearing defendant's design known as Slifka Fabric No. 9074, alleging that 


it infringes plaintiff's copyright. 
A motion for a preliminary injunction is before me. 


This is the judge’s comment : 


There is no doubt that plaintiff's design was the inspiration of defendant's 
Defendant's affidavits make no claim that defendant’s treasurer, who ordered 
design, or defendant's employees, who followed his orders in laying it out, haq 
not seen plaintiff's design. Among the various color schemes of the fabrics bea r- 
ing defendant's design there are three which exactly duplicate the three color 
schemes used by the plaintiff on fabrics bearing its design. This identity coula 
only have been the result of deliberate copying. The color schemes in whieh 


DR AMitee OCR Le TO Uy yer fie tS AY NER Fs CS PA God, Cae risa) 


DESIGN PROTECTION 91 


and plaintif! does not rely on unfair competition as a basis for a preliminary 
injunction. 

The basic question then is whether defendants copied plaintiff's design as well 
as plaintiff's colors. As I have said, plaintiff's design was undoubtedly the in- 
spiration of the defendant’s. The only question is whether defendants have gone 
past the permissible appropriation of an idea and reached the point of the for- 
bidden appropriation of his expression. 

I must hold that defendants have not passed the bounds of idea appropria- 
tion. The designs are enough alike so that a woman wearing plaintiff's Capri 
751 in brown and green would exclaim “There goes my dress” if she saw a woman 
wearing Slifka Fabric No. 9074 in the same color scheme. My belief is, however, 
that there would be no such exclamation if the Slifka Fabric No, 9074 were in 
light green and cerise. 

As far as the designs are concerned, all that can be said about their similarity 
is that each consists of flowers in enclosed, staggered rectangles formed by fine 
lines. Plaintiff's flowers are in an impressionistic mass which would overflow 
the boundaries if not cut off by them, Defendant's are individual sprays clearly 
defined and carefully fitted into the rectangles with unoccupied margins to 
spare. 

The plaintiff has made no such prima facie case of copyright infringement as 
to warrant a preliminary injunction on that ground. Motion denied. 

This is a case where Judge Dimick admits that the copy was taken 
from our copyrighted design. He admits on three of the color com- 
binations if two women were walking down the street, each one wear- 
ing a dress of both patterns, that if they saw each other they would 
think they were wearing the same pattern. However, because this 
defendant made two color combinations that don’t resemble ours, which 
incidentally he is not selling, he denied us the injunction. A clear 
case of somebody who stole our idea, stole our combination in the 
colors that were selling. But, because he submitted as evidence two 
combinations that we don’t have in our line, which incidentally he is 
not selling, as we have checked it, this judge denied us the motion. 

Senator Harr. I think that answers very effectively the curiosity 
which I expressed with respect to the copyright. 

Are there any other questions ? 

Mr. Dinkins. Mr. Malvin, I understood you to state earlier that 
you didn’t think that damages in the pending bill on infringements 
were adequately spelled out. Would you care to elaborate on that? 

Mr. Marvrx. Yes. There is some indication that there would be 
three times the amount in this bill. We feel—I feel and my associa- 
tion feels—that the damages should be $1 a yard on an infringement. 

The normal markup on our merchandise is, depending upon the 
price range in which we sell—about 12, 13, to 15 percent gross, which 
on a gross basis ranges from 5 to possibly 10 cents per yard. We think 
that 10 times the possible profit that we earn would act as a serious 
deterrent in preventing these people from attempting to copy. 

Mr. Dinktns. Thank you. 

Senator Harr. Thank you very much. 

The committee is delighted, especially in this setting, to introduce 
the most forceful spokesman for the textile industry in the Senate of 
the United States, the senior Senator from Rhode Island, Mr. Pastore. 

Would you come forward? : 
We will be glad to hear from him and meet the person he brings with 
him. 
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STATEMENT OF HON, JOHN 0. PASTORE, A U.S. SENATOR FROM THE 
STATE OF RHODE ISLAND 


Senator Pasrore. First of all let me say that the distinguished 
chairman of this subeommittee is most gracious and generous in his 
remarks. 

My function here this morning, Mr. Chairman, is to introduce to the 
committee Mr, Dwight H. Owen, who is connected with the Cranston 
Print Works, of Cranston, R.I. 

Cranston Print Works is an old and trusted textile establishment 
in our State employing about 850 individuals. It was my good for- 
{une several months ago, when I was back home, to go through the 
plant and see the fine work that they aredoing. 

Much of the problem that confronts this committee now by way of 
this bill was brought to my attention at that time in a very cursory 
fashion. Today it will be explained in detail by Mr, Dwight H. 
Owens, who is your witness. 

T am very honored and pleased to present to this committee Mr. 
Owen, who has a complete statement and can speak advisedly on this 
subject in which the committee is interested. 

Senator Harr. Senator, thank you very much. 

Tam not surprised that you made the discovery you did, because you 
do spend time at home doing things, other than sitting in that rocker. 
Thave heard that about you. 

Senator Pasrore. All the time I get. 

Senator Harr. Mr. Owen, under these auspices you are a very 
qualified witness. 


STATEMENT OF DWIGHT H. OWEN, DIRECTOR OF INDUSTRIAL AND 
PUBLIC RELATIONS, CRANSTON PRINT WORKS CO., CRANSTON, 
RI. 


Mr. Owens. Thank you, Mr. Chairman and Senator, for your 
kind words. 

I would like to say we in the textile industry have the greatest 
respect and appreciation for the work of Senator Pastore, the things 
he has tried to accomplish on imports and other things in our behalf. 

We are probably the largest independent finisher, commission fin- 
isher, in this country. We haven’t gotten there because we are large, 
but primarily because of attrition. There used to be a great many 
people in this business, but over a period of time the number has di- 
minished substantially. 

We have a plant in Massachusetts, another one in North Carolina, 
and, as the Senator said, our oldest plant, which goes back to 1825, 
in Rhode Island. And we have some 2,400 people, and we turn out 
over 150 million yards of fabric in the men’s wear and the dress- 
goods fields each year. 

As a commission printer, the amount of work that we do depends 
primarily upon our independent converter customer. 

Design piracy or the stealing of creative ideas of these converters 
is a problem to us as well as to our customers. And it is our deep 
feeling that this unethical business practice, if not controlled, will grow 
worse instead of better, and it affects us because it affects our employees 
by giving them less work. : 
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We also feel that your bill S. 1884 would be a very valuable asset 
and a considerable protection even though the claim may be made that 
there is sufficient protection under the copyright laws. Our converter 
customers tell us that it is difficult and slow to obtain copyrights; that 
it is expensive, of course, to obtain injunctions—lawyers are expen- 
sive—and it is costly and difficult to go into court and prove damages. 

A further factor is that time is of the essence in the fashion world, 
which I am sure you people realize. 

Another thought in my little knowledge of the technical difference 
between the copyright law and this proposed bill is that under the 
copyright law you have protection for some 17 years, I think it is. 
We feel that is far too long a period and protects all too few designs. 

This S. 1884, by giving protection for 5 years, is much more prac- 
tical. We feel that even a year and a half protection for the converter 
mould be valuable. Possibly 5 years in oe upholstery and drapery 
trade. 

Another fact is that up to the present time it has been primarily 
the courts that have been the ones who developed the copyright laws 
and what protection the converters have. It appears to us that 
the situation now demands Congress to take a hand in and declare 
that this piracy that exists is morally and ethically wrong and should 
be prevented. And I think Congress, by passing this law, would help 
to do that. 

Mr. Malvin was on here just ahead of me. I didn’t get here in 
time to hear what he said. So I will say this, that a converter—he 
is one of our customers—comes to us in order to have a group of 
patterns printed which he usually sells to the garment trade. The 
converter usually selects 30 to 40 different patterns for each of his 
lines. This may be 200 to 400, more or less, patterns a year that he 
will attempt to run. The reason that he does this is that he is trying 
to outguess the public, trying to determine what the styles will be, 
and, as you know, it is very difficult to outguess our women in this 
country. 

Senator Pastore. All over the world. 

Mr. Owen. You have got a point, particularly with a wife. 

The converter hopes to amortize the expense of designing his pat- 
terns, his engraving costs which are high, because each design must 
be placed upon a copper roller, the strike-off costs as well as his 
initial investment in gray goods, and to come out making a profit. His 
only chance of amortizing this outlay of capital, which can be esti- 
mated as high as $5,000 a pattern when you figure around $1,000 
more or less to purchase a design, develop a design, the engraving and 
the purchase of gray goods, is to have a large run made of this par- 
ticular pattern. In our industry it is comparatively easy to obtain 
the swatches of other people and to copy them almost entirely or 
to such an extent that it is very difficult to tell the difference. 

Usually, if a design is found that is selling very extensively, then 
we have our knockoff artist appear. He will come in, go to a print- 
works and engraving shop, have the pattern struck off and sell it at 
a lower price. Thus the person who knocks off a good pattern reaps 
a considerable benefit because he has no design cost. He doesn’t have 
to pay for stylists, for designers; he doesn’t have to invest in a 
tremendous number of yards of gray goods. Because he knows 
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the design that he is copying is a good item and because it is 
good item, he can buy his gray goods, copy the design and sell it. 

Our converter customer, on the other hand, suffers a tremendous 
loss. The immediate loss is his failure to amortize the cost of his 
designing and engraving, the investment of his gray goods, and, of 
course, his loss of profit from copies. He gambles because the con- 
verter is essentially a gambler, and he loses while the person whe 
pirated his ideas won without any gamble or risk. 

We, as commission printers, strike off our converters’ many pat- 
terns. This striking off is a very costly operation for a printworks. 
We gamble our time and our efforts on the basis that the converter’s 
design—some of the converter’s designs will result in considerable 
reorders for use for reprints—and that is the only way that we can 
operate profitably and cover our losses that are involved in the 
strike-off period. 

If a design is pirated, the investment in striking off made by the 
printworks, as well as the loss of volume of reprint orders, is lost 
and you have less work for your employees because usually when this 
happens the work is carried out by less reputable concerns. 

T think in addition to this actual loss is the immeasurable loss to 
the converter and to the printworks in the sense of the prestige that 
the converter has in developing a pattern and the pride the print- 
works has in bringing the pattern up, putting it on cloth and devel- 
oping a good product. 

I have some exhibits that I would like to take a few minutes to 
show you if I don’t take too long. I understand that you have to 
be very careful and say these things are not exact duplicates. 

This is a pattern by Mr. Condotti, one of our customers. Some 
265,000 yards of this particular pattern were printed at our Cranston, 
R.L., plant. It was copyrighted in March 1961. 

On this piece of paper [demonstrating] I have some swatches that 
came out on the market not too many weeks ago, maybe about a month 
ago. And I think, if you can see these, you will see that they are 
not exact copies, but they are similar. The overall appearance, if 
you hold them a foot or two away from yourself, will be quite striking. 

This [demonstrating] is another card from Mr. Condotti, and also 
some swatches that came out this summer, and you again can see the 
similarity in the design and also in the coloring. 

Mr. Yuckman and Mr. Scheck of this company told me that if these 
patterns hadn’t come out, that we would have had substantially more 
reorders than wedid. But, once they came out, they killed the market 
for the patterns they had developed. 

Senator Harr. Let me interrupt to say that several of the exhibits 
that you handed us will be placed in the committee file. I think that 
the identification you have given, together with the markings on the 
documents or containers, is sufficient to identify them. 

oe items referred to will be found in the files of the subcom- 
mittee. 

Senator Harr. I might add that, as a layman, they both look goog 
but yours does look better. : 

Mr. Owen. Thank you very much. Of course, we printed it. T¢ 
has to look better. 

I have two dresses from Milton C. Blum, Inc. This pattern Was 
copyrighted in 1960, designed in May 1960, printed in June, carried 
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through into this year. The last printing was in April, and we printed 
approximately 180,000 yards at our Webster division. 

This is the Milton Blum fabric in this dress that I would be glad 
to let you have. And this sold, if you are interested in price, for 

10.98. 
2 This [indicating] is the other garment, and this was observed b 
Mr. Gladstone, one of the partners, as being unloaded from a truck 
in the garment district in New York. And shortly after he saw it 
some of their customers, the garment cutters, called up and said “What 
are you trying to do? Trying to sell both ends of the market at the 
same time ? 

“Selling a higher priced cloth to one and a lower priced to the 
other 2?” 

Because this dress is a more inexpensive dress, $4.99. And on this 
it is very difficult to see any difference in the pattern. 

Senator Harr. As to the quality of the cloth as between—— 

Mr. Owen. I believe I didn’t have time to have our laboratory 
determine the gray goods on the dress of the knockoff. It feels like 
it is less quality, a lower priced piece of gray goods. 

Senator Harr. Well, it assuredly would appear the same to the 
layman. 

Mr. Owen. I think you will notice a much finer printing in the one 
we printed. 

Senator Harr. That is especially evident in the lighter sections. 

Mr. Owen. Yes. If you look on the back of the print you will see 
quite a difference, too, on the inside. 

Senator Pastore has brought out a good point. He said the women 
look at what is on the garment rather than what the garment is made 
of, and I think that is very true. They look for the design more than 
they look for quality of the garment itself. 

Soiktor Harr. Last month I was exposed to a hearing which con- 
vinced me that most of us look at the labels instead of what is in the 
can. I think we have the same problem here really. 

Mr. Owen. I think that is probably very true. 

I have one other from eke Wolf, textiles [indicating]. This 
also was copyrighted. 

I will leave these for you if you would like to have them. 

This brown dress retailed for around $5.98 for our customer. 

This [indicating] is the garment that came out on the market and 
stopped the sale of this particular pattern. The price on it is $5, 
I think, on this garment. But you can see these are not exactly similar 
copies of the design. But if you hold them from a distance, you can 
see quite a substantial likeness. 

All of our customers that I talked to told me if they had gone to 
work on this project of finding dresses and garments a little bit earlier, 
they could have found a great many more without too much difficulty. 

red is our hope that the committee will give this legislation the great- 
est of consideration. It would appear that if this evil can be over- 
come, the likelihood of continued success and good employment will be 
heightened in textile concerns such as ours which are already ad- 
versely affected by imports. 

I might say we have trouble with our neighbor across the border on 
strike-offs, in Canada. It is our hope that if sufficient protection can 
be worked out for our people in our own country, that, on the basis of 


96 DESIGN PROTECTION 


meat pretty possibly something can be worked out with Canada as 
well. 

The committee might, in its deliberations, consider the idea of a 
separate registration oflice for textiles. But, inasmuch as this is an 
overall effort, I would think if it were set up properly, one office 
would take care of the problem. 

You might consider even going further and adopting the idea of 
making the registration of a design or pattern as prima facie evidence 
of originality which would really give the converter protection. 

T have been asked by the National Association of Finishers of Tex- 
tile Fabrics to make one comment. ‘They would like some protection 
put in the law to the effect that a finisher would not be in violation if 
he printed a design for a converter customer without actual knowl- 
edge that there was an infringement, because it is difficult for a print 
works that has many patterns to strike off, to carefully check each 
pattern and make sure that someone else hasn’t already developed the 
idea and printed it. So that would be of help to us because there 
is not protection at this time. 

I believe if you are guilty, you are guilty, and even the requirement 
of knowledge isn’t present. 

Thank you very much, Senator and gentlemen. If you have any 
questions, I will try to answer them. 

Senator Harr. Thank you very much. 

We have, all of us, developed a better understanding of how readily 
one could be confused by the kind of piracy that we listened to yes- 
terday. As Senator Pastore said, we all of us tend to go on the ap- 
pearance of an item. 

Again we thank you. 

Senator Pastore. Thank you very much, Mr. Chairman. 

Senator Harr. I should advise you as well as the witnesses who are 
waiting that a call from the floor indicated that we are expected to 
answer alive quorum. This should be very brief. 

We are in recess. 

(Brief recess.) 

Senator Harr. Mr. Owen, Mr. Clesner of the committee staff, would 
like to ask a couple of questions. 

Mr. Cresner. Mr. Owen, you pointed out that you have received 
copyright protection. 

Lr. One: Our converter customer. 

Mr. Ciesner. Under copyright protection then your customers re- 
ceive this type of protection. Have you ever noticed the cost having 
gone up asa result of their obtaining such a monopoly ? 

Mr. Owen. No, I honestly haven’t. I don’t believe it affects the 
cost because you have people in this field who will try and develop 
patterns im cloth at different price levels of garments, and I dont 
think merely because they have a copyright they are going to increase 
their price. 

Your prices are pretty well fixed. 

It is interesting to note that, in regard to price, before World War 
II you could buy a dress for $2.95, $2.98. You can still buy a dress 
for $2.98. So I think, as far as prices are concerned, the textiles have 
gone up the least of any item in business, in the business world. 
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Mr. Cirsner. The reason I asked this question is that the subcom- 
mittee is interested in the economics of what possibly might happen if 
this design protection monopoly is created. 

From your experience I was wondering if you could add anything 
else to the record. 

Mr. Owrn. No. As far as I am concerned, I don’t believe it would 
affect it. If you develop a good idea on your own, in our American 
competitive system you should be able to ask for a good price. That 
is the way our country was built. 

Mr. Ciesner. That is all. 

Senator Harr. Any other questions? 

Thank you very much. 

Mr. Owen. Thank you, Senator. 

Senator Harr. Having had Mr. Malvin and Mr. Owen, logically we 
come, I assume, to the manufacturer, and, if there is no objection, I 
suggest that we get the point of view of the manufacturer even though 
we are out of order. 

Mr. Nat Abelson. 

Ts he here? 

Give the reporter your full name and firm address to which com- 
munications should be addressed. 


STATEMENT OF NAT ABELSON, PRESIDENT, GINSBURG & ABELSON, 
INC., 1400 BROADWAY, NEW YORK, N.Y., ACCOMPANIED BY 
JUDGE LEONARD W. GENDLER, EXECUTIVE SECRETARY AND 
GENERAL COUNSEL OF THE FASHION ORIGINATORS GUILD OF 
AMERICA 


Mr. Anrrson. My name is Nat Abelson, and I am the president of 
a firm called Ginsburg & Abelson, Inc. at 1400 Broadway, New York 
City. Our trade name, for the record, is Young Viewpoint Fash- 
ions and Young Viewpoint IKXnits. 

My firm is also a member of the Fashion Originators Guild of 
America, a trade association which has been in the forefront in the 
fight for design protection for the apparel industry during the last 
30 years. 

The Honorable Judge Leonard W. Gendler, who is also a member 
of the bar of the State of New York and the State of Connecticut, has 
accompanied me here today. He is also executive secretary and gen- 
eral counsel of the Fashion Originators Guild of America, Inc. He 
has been an ardent advocate for design protection for the past 25 
years. 

Senator Harr. Mr. Abelson, if Judge Gendler would care to come 
and join you, we would welcome him. 

Judge Genpier. Thank you, sir. 

Mr. Azetson. I would also like to present to your committee a state- 
ment by Judge Gendler on behalf of the Fashion Originators Guild 
of America. 

Senator Harr. The statement of Judge Gendler will be made a part 
of the record in full at this point. 

And, Judge, as we proceed here if you would care to make any com- 
ments, we will be glad to have them. 
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Judge Genter. Thank you. 
(The document referred to follows :) 


STATEMENT OF LEoNARD W. GENDLER, WxECcUTIVE SECRETARY AND GENERAL CouN- 
SEL, IN BEHALF OF FASHION ORIGINATORS GUILD OF AMERICA, INC. 


The curbing of style piracy is necessary and essential and indispensable to the 
economic and moral progress of the entire apparel field which represents an 
important segment of the industrial life of this country. 

The women’s wear industry consisting of dresses, coats, and suits accounts for 
a total annual output yalued at approximately $5 billion. From the most recent 
figures available there are approximately a million and a half persons employed 
by apparel manufacturers. Apparel stores employ close to 500,000. ‘These figures 
do not include the various other markets closely alined with dresses, such as 
textiles, shoes, and corset and lingerie, millinery, hosiery, beit and handbag 
industries, as well as buiton and costume jewelry and other accessories. The 
impact of the volume of business done in the fashion field of apparel upon the 
Nation’s economy merits recognition by the public and Government as well. 
Legislation for design protection is a “must” in an industry so dependent upon 
fashion and ever-evolving new designs. 

Design piracy can be conclusively established as a most invidious trade evil 
capable of nullifying the capital investment in a new season’s creations. It 
directly affects the general economy in the industry by striking at both labor and 
producers of raw materials and other components utilized in manufacture. It 
also tends toward a destruction of values and a cheapening of the product that 
reacts adyersely upon retailers and the consuming public which, likewise, ulti- 
mately reyerts back to the industry. 

Copying does not mean solely a reproduction of an identical product at a lower 
price. In the dress industry it means the preparation of an inferior article that 
destroys the marketability of the original without yielding comparable benefits 
to the industry or to its ultimate user. 

Much of the seasonal unemployment in the dress industry, in good times or 
bad, has been attributable to the pirating of styles. The amount of labor re- 
quired to produce an origination is infinitely greater, often four or five times as 
much, as that entailed in the reproduction of a makeshift imitation. The piracy 
evil also has a tendency to create substandard manufacturing conditions. It 
actually puts a premium upon the exploitation of labor. These oppressive meas- 
ures arise from the copyist’s endeayors to produce the copies at prices below 
those of other copyists, not to mention the originator. 

The design protection bill now under consideration would greatly assist in 
leveling the high peaks and deep yalleys of seasonal operation in the industry. 
This inequitable distribution of garment-producing activity is highly detrimental 
to both labor and capital. It necessitates what might be termed a “standing army 
of unemployed” during the dull periods and it places a heavy burden of non- 
remunerative overhead upon the employer. Protection, on the other hand, would 
prolong the selling life of garments in the yarious grades. 

The effectiveness of design protection in prolonging the apparel season has been 
conclusiyley established. It has been proved that the obsolescence of apparel 
designs has been due to piracy and not to any swift change in consumer taste 
and preference. The value of the original design is immediately destroyed. 
Specific instances can be submitted to give a graphic and irrefutable picture of 
the destructive influence of piracy and the benefits resulting from protection and 
its contribution to industry stability. 

It has been stated by opponents of apparel design protection that origination 
in the ready-to-wear field is something nebulous and indefinable and that there 
are major trends which belong in the “public domain” of the industry, and that 
the number of models created seasonally makes it difficult to avoid duplication. 

The fact is that the breadth of expression of apparel creation is literally limit- 
less. The use of silhouette interpretations or decorative details in dress design 
is no different than the use of words or phrases in literature or lines and 
color in paintings or other works of art. Obviously, an author must not invent 
new words to obtain the right of protection for his work. 

The simple truth is that piracy of garment styles is seldom, if ever, a matter 
of accident. The manufacturer who pirates a style is well aware of the fact; and 
the creator whose style has been appropriated is conscious of his loss. Property 
right in an original apparel design represents an investment that can be clearly 


DESIGN PROTECTION 99 


expressed in monetary terms. Piracy entails a theft of that property right 
by destroying its value to the originator. ‘The theft of a style occurs more 
often after its desirability by buyers has been evidenced and its marketability 
has been established—after it has become what is known in the industry as 
a hot number or a running number. By appropriating it, the copyist avoids 
the financial investment in the designing room and avoids the experiment and 
the hazard entailed in the preparation and presentation of a line of original 
designs. 

It must be understood that origination is not limited to higher priced goods 
exclusively. At present, there are houses in all price classes that create their 
own designs. The trend from piracy to origination is steadily gaining momen- 
tum, and this movement, away from piracy and toward origination, has been 
a most wholesome transition. Nevertheless, in all the various price categories, 
manufacturers are still faced with the deliberate and conniving pirate who 
appropriates their respective creations for his own personal gain without making 
any contribution creatively or financially to the origination of the design. The 
ethical creator and producer must be protected against this evil regardless of 
price classification. 

The vast majority of ethical retailers in this country are in favor of design 
protection. Evidence of this can be clearly established through leading fashion 
retailers and specialty store owners. These merchants recognize their own 
responsibility to the requirements of sound business practice and efficient public 
service. They are sincerely desirous of working toward the elimination of 
style piracy because it impairs their ability to give genuinely satisfactory 
apparel service to their consumer clientele. Under the present bill there is no 
objection by retailers as to their culpability because they are eliminated from 
responsibility, except in specific instances. 

The principle that creators of design merit legal protection is now long 
overdue and should be enacted into law. It is necessary and just that those 
in the field of the production and sale of articles that are the subject matter 
of design are entitled to it and should be protected against unlawful trespasses 
in the field of design. This bill, therefore, merits the support of all industries 
interested in industrial and consumer designs. 

Origination happens to be the fashion industry’s greatest stimulus to con- 
sumer attention and helps to provide employment for the thousands depending 
upon the trade for a livelihood. This bill, in giving further encouragement to 
the American creator will, in addition, be rendering a laudable service to the 
advancement of creation of design in general and to the American public and 
the country’s economy. 

We urge favorable action on 8. 1884. 


Mr. Anerson. Mr. Chairman, I have my statement here, but before 
I start to read it I would like to make a comment. 

I was struck very forcibly by the testimony of the two previous wit- 
nesses, and it happens that I am the next link in the chain of distribu- 
tion. We heard a print man, a converter, and we also heard an actual 
print man. Now 1am the next one. I buy from these pepole, and I, 
in turn, style or design clothes, and then they go to the consumer. 

Now a very interesting point has been made, and I would like to 
explain—go into this in detail. This is what happens: 

When we look at these various lines we select what we think are the 
best print patterns. Then they go to our designing rooms and they 
are styled. ‘Then they are offered to the buying public. 

Now we know that out of, let us say, 20 patterns that we buy, and 
we will buy somewhere between 3,000 to 6,000 to 9,000 yards of each 
pattern. We know in advance that a certain amount of these pat- 
terns—and this is based upon past performance and history—a certain 
amount of these patterns will be knocked off and we will wind up with 
a given yardage which we will have to make markdowns on. 

Of necessity, this must go into our basic calculations when we cal- 
culate our dresses, and it affects our markup. 
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I have heard questions—and I can well understand that you are 
very interested in protecting the public, which is, I think, very right; 
but I will say this, that any good businessman will always try, if he is 
interested in volume, to sell his product at the nearest price possible 
that the consumer can be interested in buying and in quantities. How- 
ever, when we know that these things will happen, we must take these 
markdowns into consideration. 

I would like to emphasize to the committee that our company is rela- 
tively a small business. We gross approximately 

Senator Harr. I think the question that occurs to me is one that you 
couldn’t answer, at least not without enormous effort by the account- 
ing department, but what estimate would you give as to the dollar loss 
you take on inventory attributable to the introduction of a pirated 
design ? 

Mr. Anerson. I would just have to take a guess at it. 

Senator Harr. Surely. 

Mr. Azetson. I would say that it runs somewhere around 11% per- 
cent of our yolume. That is what I would say the markdown percent- 
age would be due to piracy. 

Senator Harr. Thank you. 

Mr. Azetson. I started to say our business grosses approximately $4 
million a year. We employ in the peak of our season about 800 peo- 
ple. A successful style on our line may sell in quantities of around 
5,000 units or more. Our price range is a medium-price range. Our 
dresses retail anywhere from $25 to about $65. 

I would like now to tell you my own views as a manufacturer. I 
appear for the purpose of supporting this bill, and shall relate my 
own views and opinions which I believe are supported by practically 
every other manufacturer in the industry, every manufacturer who 
designs its own lines, whether he be large or small, in the low, mediun, 
or better division. 

My purpose today is to sketch for you some of the effects of style 
piracy upon businesses in our particular industry and why I believe 
it is necessary and essential to the economic and moral progress of 
the entire apparel field that this piracy evil is curbed through design 
protection legislation of the kind before you now. 

You will find that our industry is an industry composed of small 
businesses. There are approximately 2,000 firms centered in the 
New York market alone who manufacture about 70 percent of the 
women’s apparel produced to clothe this entire Nation. Other mar- 
kets are located in Los Angeles, St. Louis, Chicago, Cleveland, Phila- 
delphia, Baltimore, Dallas, and Miami. 

I want to impress upon you at this time that the great majority of 
firms manufacturing ladies’ apparel employ designers to create their 
own styles in their own designing rooms, and are honorable, ethical, 
and resourceful businessmen. There are others who can be classified 
as copyists or knockoff artists and only exist by appropriating the 
styles of other manufacturers and thus avoid the financial investment 
necessary to create his own collection. By so doing, they are what is 
known as a parasite in the industrial sense and contributes nothing 
to progress or our economy. Unless these people are forced to act 
in a normal business way, making the normal business investments 
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required in the conduct of a business, they remain a destructive 
influence in our industry. 

At this point I would like to give you a brief picture of our own 
operations. > 

We have two designing rooms, each of which is in charge of a 
designer who works with about 8 to 10 sample hands. The arduous 
task of preparing a collection includes the selection of fabrics, colors, 
ornamental detail, trimmings, et cetra. This costs my firm in excess 
of $150,000 a year. ‘ 

In order for us to maintain my volume we must constantly create 
new fashions. Newness is the lifeblood of my business. When we 
show a seasonal collection we generally show about 100 styles, out of 
which we actually cut about 40 styles. Out of these 40 we find that 
about 6 styles carry the brunt of the whole collection. In other 
words, there are six really important styles that everyone buys in 
volume and it seems to meet with the public approval, and they are 
the ones that we expect to cut in very large quantities. 

Invariably, those six are the ones that will be knocked off and you 
can well imagine that if we had protection on those six styles, No. 1, 
our volume would increase greatly, and our percentage of cost of de- 
signing would go down very substantially. 

We feel that, in order to protect the reputation of our product and 
firm, we must design good clothes. 

From the manufacturer’s viewpoint it is quite obvious that it would 
not be possible to build a lastingly valuable reputation through the 
pirating of styles. 

To digress for a moment, I would like to tell you that my firm had 
the distinct honor and pleasure to have been selected to show its 
clothes at the American exhibit in Moscow 2 years ago. We were out 
to demonstrate to the Russian people what is being done in this coun- 
try to make the American women the best dressed in the world. I 
also visited the Soviet Union and found that the women there were 
anything but well dressed. Fashion was practically nonexistent and 
the women generally appeared unattractively dressed. 

Senator Harr. You realize there is a cult running around in this 
country that would argue from this that, therefore, we should do away 
with our style base and put them in sackcloth. That is the way we 
will win. 

Mr. Anerson. Well, if you saw the wishful look in the eyes of those 
ayornen when they saw our models out there, you would change your 
mind. 

Senator Harr. Well, 1am not a member of the cult. 

Mr. Aserson. I think the major reason, as far as they are con- 
cerned, is their socialistic philosophy, and I hope that this cult isn’t 
going to bring any of it here. 

Senator Harr. Is it true that the Minister of Culture of the Soviet 
took off 30 pounds, a lady, subsequent to that show? 

Mr. Axetson. That I don’t know. It is very, very interesting. 
Incidentally, one reason why I was chosen, I am not the most impor- 
tant dress manufacturer in the industry by far, but I happen to spe- 
cialize in making dresses called half sizes. They ave for the kind of 
aeeer, mature figures, and they felt that Russia has an awful lot of 
those. 
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To continue, why is it that in almost every industry in our country 
we have what is known as the new season ? 

Eyery year the automobile industry creates new models to attract 
the American public. In appliances, textiles, apparel, furniture, and 
in almost every other field of manufacturing we have what are known 
as seasons and new products for each new season. These are created 
by ingenuity of new design and deserve safeguards against copying. 

Speaking as a member of industry, I believe that the dress industry 
as a whole has not received its full share of the benefits of a pros- 

rous economy. One of the reasons, in my opinion, is that this is 
At to the fact that the industry has not expended enough moneys 
on designing. One of the causes can be attributed to the fear of 


iracy. 

g The cost of designing being a most expensive part of our business 
makes a manufacturer proceed with caution on the amount of money 
he expends in his designing department if he has no protection. 

We have tremendous talent in this country, more so than any other 
in the world. However, our designers need encouragement. A 
single factor that would give them the greatest amount of encourage- 
ment would be that recognition by the Government in affording them 
short-term protection of their creations. This would be translated 
into a more activated program of designing by all industries in this 
country, including my own. 

Tt will be recalled that the curtailment of copying during the 1930's 
through the Fashion Originators Guild program was helpful to both 
the retailing and manufacturing of dresses even though that was a 
period of general economic adversity. 

Why? The curbs upon the unfair practice of copying produced 
tradewide benefits because by fostering individual designing efforts on 
the part of many instead of the few, it broadened the base of style 
origination. The sum total of ingenuity employed in the industry was 
greatly augmented and expanded. 

With style so vitally important to apparel’s bid for business, the 

place of the industry’s product in intercommodity competition was 
understandably strengthened. This meant better service to the pub- 
lic, giving it a wider choice of fashion. 
_ It is also true that the stepping up of the styling activity of a firm 
is almost invariably accompanied by a pride in product expressed in 
quality improvement as to make workmanship and all other compo- 
nents also, 

Even in the face of the economic adversity in much of the 1930’s, 
the tradewide benefit of the FOGA program was plainly apparent. 

Among its significant aftermaths has been its lasting effect upon 
the policies of a number of houses that had previously been notorious 
copyists. pane it necessary to do their own designing, they soon 
saw that this was far more satisfactory than trying to live by pirating 
the creative ability and property of others. They learned that, 
through their own styling, they could achieve a worthwhile market 
identity and respect that they could never attain as a knockoff house 
that sought to survive not by product improvement but by draining 
the merit out of merchandise. 3 

They no longer had to engage in a kind of contest in which the 
dubious distinction went to the copyist who could do the best job 
of value destruction. 
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It was evident also that many retailers who may have been high- 
lighting copies prior to the guild program came to understand the 
key role of originations in fostering an institutional reputation. It 
was noted that such practical business weaknesses in which one de- 
partment of a store is victimized by the pirated garments of another 
department were largely curtailed. 

Actually the producers and retailers of originations have no reason 
to be on the defensive. They are marketing the authentic product 
upon which sound and lasting enterprises are built. The relation- 
ship between the original and the copy was faithfully expressed in 
the historic quotation from John Ruskin: 

There is hardly anything in the world that some man cannot make a little 
worse and sell a little cheaper and the people who consider price only are the 
man’s lawful prey. 

I would also like to point out and correct any inferences that may 
be in the minds of anyone that design protection is for big business or 
for protecting higher priced garments. This is not the case. De- 
sign protection is necessary in every price line in our industry. 

The whole apparel industry is based upon creating a new excitement 
in fashion and design for each new season. Every house, whether 
it be couture, medium priced or low end, has that very same objective. 
All of them have their own designing staffs. And I might add that 
all of them, as I have said before, ‘know that they must sell their 
merchandise at a very competitive level. 

Just before I came here my partner, who is in the production end 
of our business, told me that on a certain part of our line, a certain 
costume, that we have been running for a long time, we are fortunate 
because this particular costume has not been copied due to the very 
difficulties in copying it. Now we are running this style for the sec- 
ond year, and he came to me and said now we can get the style out for 
at least 10 percent less than we have been selling it before. 

It happens to be a classic, and we are now deciding what new price 
we shall put on it. But it will be at least 10 percent lower than we 
have been selling it right along. 

Our economy has grown tremendously in the past 25 years. Our 
consumers are more educated. Our consumers want newness in al- 
most everything they buy. They shy away from being classified as 
robots. They do not want to be dressed alike nor do they desire to 
ride in the same type of car as their neighbor. That is why design 
has become such an important factor in our entire economy. In 
order to encourage it, it needs protection. Therefore, I say to you 
that this bill would not in any way create monopolistic practices. 
It would have the exact opposite effect. It would encourage more 
creation because it would give some protection to the creator and this 
would occur in every price level so that the consumer will be bene- 
fiting by living in an economy where there is unlimited and bound- 
less new designs of merchandise which they are free to select at any 

rice level that they can afford. I think doing this will have a direct 

earing on world opinion. 

One of our greatest assets in selling our economy and our system 
to other countries abroad is the fact that the way our women look and 
identified as the best dressed in the world. This bill will help to keep 
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them that way and also help to preserve our leadership in the eyes 
of the world. 

There can be no question but that the stressing of the imitative 
blocks the path of progress. 

It is reasonable to assume that style piracy impairs stability and 
undermines confidence in our products. The opinion of all interested 
in the lasting betterment of our industry are in favor of eradicating 
this piracy evil through legislation. 

Tt is clear, as I have said, that the combating of knockoffs would 
automatically brouden the scope of creative effort. Despite the lack 
of safeguards against copying high standards of origination are con- 
sistently maintained by our industry. 

The stimulating effect that a design protection law would have 
upon creativeness in general is plainly apparent. This would apply 
to all goods in all price brackets because there is no price tag on good 
style. I am sure that designers, manufacturers, retailers, and con- 
sumers alike recognize that the copying evil is economically destruc- 
tive and that legal safeguards are necessary to place piracy on the 
defensive. This law would accomplish that and give artistry and 
creation its greatest impetus so industry could enter upon a new era 
of origination. 

L urge favorable action of this bill. 

Senator Harr. Mr. Abelson, thank you very much. It was an 
interesting presentation. 

Mr. Anerson. Thank you. 

Senator Harr. Judge Gendler, I noticed in the statement that you 
filed a reference to the stabilization of employment cycles as you see 
it, at least in the dress business if this protection was developed. 

Judge Genpier. You can see, Senator Hart, what that means in the 
industry. There have been these peaks and valleys of continuity of 
business. Now when a manufacturer is forced to discontinue certain 
styles, or he doesn’t have enough business in his shop because there 
have not been reorders or because the buying public has not taken to 
certain of those styles because they have been pirated, he must neces- 
sarily lay off some of his help in his designing rooms, some of his help 
in the factories because he does not have enough to maintain the num- 
ber of employees in his shops. 

As you well know, the apparel industry is a very seasonable industry. 
We have three major seasons, and one or two in-between seasons. 
But it becomes increasingly important that there be that continuity of 
production throughout the year. 

Of course, there is a slow period during the summer months when 
they get ready to go into fall production, but what has happened in 
our industry is that, because of piracy and many a firm seriously af- 
fected by it, they have been forced to have longer periods of unemploy- 
ment than at other times or that this industry should have. There 
shouldn't be that peak and valley in employment in our industry. 

Senator Harr. Well, the reason I emphasize it, this is the first time 
this notion has been explicitly suggested. 

Again to both of you, thank you very much. 

Judge Genpirer. Thank you very much. 

Mr. Asetson. Thank you. 

Senator Harr. Mr. W. F. Blitzer. I think he will express the point 
of view of the lighting industry. 
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STATEMENT OF WILLIAM F. BLITZER, VICE PRESIDENT, 
LIGHTOLIER, INC. 


Mr. Burrzrr. Mr. Chairman, I am William Blitzer, vice president 
in charge of product design of Lightolier, Inc. We are a firm of 
modest size engaged in the design, manufacture, and sale of lighting 
fixtures and lamps. We have factories in Jersey City, N.J., Elgin, 
Ill., and Los Angeles, Calif. 

I speak to you this morning, however, not only as a businessman 
mindful of his business interests but also as a citizen concerned for the 
welfare of his country. 

I believe that S. 1884 should be enacted because it will serve to 
eliminate design piracy and will thus encourage the originality and 
creativity which are essential to progress. 

Design piracy is harmful for several reasons. First, it is a form 
of stealing and is thus morally wrong. If this practice is morally 
wrong, then it should be made iHegal. Some people have claimed 
that there is nothing wrong with copying per se, that we encourage 
children to copy the good manners of adults or that copying is an 
essential part of competition and so forth. 

I believe that this kind of tallc is sophistry and that it is quite clear 
that the act of copying an original design of recent origin; that is, 
one which is not a part of the public domain, amounts to stealing 
the work of some other person. 

If we continue to wink at this kind of stealing we merely continue 
to weakin further the moral fiber of our country. Every day we read 
of a sickening parade of graft, payola, shakedowns, and tax cheating, 
not to mention more serious misdemeanors and crimes. This sort of 
thing is bound to increase if we continue to blur the line between what 
is right and what is wrong. If the stealing of a design created through 
the work of other people is morally wrong, then let us have legisla- 
tion to make this clear; let us put an end to this kind of laxity and 
strengthen our moral position as a people. 

Second, design piracy is harmful because it discourages originality 
and creative effort. The originator not only carries the cost of devel- 
oping and launching a successful design, he must also carry the 
burden of his mistakes and failures. The copyist has neither the cost 
of development, nor of the failures. He deals only in the sure thing. 
Thus he is in a position to undersell the originator, depriving him of 
his opportunity to earn a fair profit and, thus, of his incentive. 
Surely this is not a new principle. It has long been recognized and 
embodied in our patent and copyright laws. ‘We must then extend 
this type of protection to the areas where it does not now exist, as in- 
deed this bill would do. 

Tn our industry, I am sorry to say, design piracy is not unusual and 
seems to be on the increase. As one instance of the cynical attitude 
which prevails in some quarters I might mention the remarks of the 
president of one of the largest lighting fixture manufacturers before 
a meeting of security analysts. When asked about the size of his com- 
us design staff he replied that they employ very few designers 

ecause there is a lot of plagiarism in the industry. 

A third reason why design piracy is harmful is that it often re- 
sults in a form of deception or fraud; that is, in a product which looks 
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like the original, purports to be the original, but is actually of inferior 
quality. Itis then up to the consumer to examine the article in detail 
to find how and where it has been cheapened, a study which in this 
day of ever-increasing complexity becomes more and more difficult. 
A fourth reason why a concerned citizen should favor this design 
protection bill is that it would encourage the practice of good design in 
America and, thus, develop design as a national asset. In Scandi- 
nayia, where legislation of this type has been in effect for some time, 
there is a national respect for good design, and an understanding of 
it at a very wide level. s : 
The consistent practice of good design in Scandinavia has made it 
possible for those countries to maintain a leadership position in the 
export of furniture, lighting, tableware, decorative accessories, et 
cetera. If we wish to strengthen our position in the world’s markets, 
we must look to design to help us as it has other countries. We can- 
not expect that it will as long as we continue to tolerate design piracy. 
I would like to make one last case against design piracy: it results 
in accelerated style obsolescence and, thus, in the waste of our Nation’s 
resources. The shortening of the lifespan of a design may come about 
in different ways. Often it occurs because the originator finds that, 
due to the low prices at which copies are sold, he cannot make a profit 
on the original product, and so he must replace it with a new one. Or 
it sometimes happens that an article is copied by several firms and 
is cheapened, vulgarized, and promoted to the point of banality. It 
becomes stale arid tiresome through the process of endless and de- 
graded repetition long before its natural lifespan has ended and long 
before maximum efficiency in production has been achieved. Then a 
new design must be developed to take its place, and then another new 
one and so forth and so on in an ever-quickening pattern. This ac- 
celerated obsolescence is very wasteful. It results in rehash rather 
than research, in products which are new but not necessarily better. 
It creates higher costs to the consumer and represents in the last 
analysis a squandering of our Nation’s resources. 
I would like now to show you a few examples to illustrate these 
points, taken from my company’s history. 
May I advance to you, sir? 
Senator Harr. Surely. 
Mr. Burrzer. The first instance I have here is of one of our desk 
lamps and a copy of this desk lamp made by a competitor. 
ere are two shades which are the characteristic parts of these 
two eae 
This shade arcane was designed and developed by us. 
_ This shade [indicating] was made by our competitor. “I don’t be- 
lieve it is a coincidence that this shade is smaller than this one by 
what we call a shrinkage factor. In other words, if you put this 
shade into plaster to make a mold, when the plaster is through shrink- 
ing and ee make from it your steel mold, you come out this much 
sare indicating]. This is one example of copying in the lamp 
industry. 
Mr. ey err Can I ask about the comparable quality of those? 
Mr. Brrrzer. Yes, sir. I am glad, sir, that you did. 
An this ease there are some subtleties which perhaps are not recog- 
nized by a consumer. Our shade is painted so as to create a black in- 
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side band. Theirs is all white, and when the shade is seen from across 
the room at a glancing angle, this being white, would be very glaring. 
Ours, being black, will be soft to the eyes. 

Our shade incorporates three bosses inside which can accommodate 
a louver, which can be bought as an accessory part. 

Their shade does not, and this difference might not be understood 
by somebody just examining the lamps ona table. 

The third difference is that the gage of metal used in the base, in 
the case of the copy, is substantially lighter. This simply means 
that over the course of time people handling the lamp or dropping 
things on it will succeed in denting one base where they would not 
the other. 

Unfortunately, without a micrometer or without the ability to feel 
the metal with your hands, which in this case you simply cannot be- 
cause the base is covered underneath, you just don’t know these things 
and it would take a consumer research company to run down this 
kind of quality difference although the two lamps purport to be ex- 
actly the same. 

Senator Harr. I have a feeling that yesterday’s slides that Mr. Pile 
showed us covered this. 

Br. Burrzmr. I believe that he may have, yes. Thank you. 

Here is another case, a garden lamp used to illuminate flower beds, 
with two shades. 

And here is a competitive copy of the same lamp. Here again there 
are subtle quality differences. The consumer that bought our lamp 
got it in one piece. The consumer that bought this lamp, our com- 
petitor’s, bought it in several pieces. This, then, involved the con- 
sumer in making electrical connections and possibly exposing himself 
to danger because an improperly made connection would result in this 
lamp being charged with electricity, so that, assuming the worst, 
somebody touching this lamp with bare feet on wet ground could get 
into some trouble. 

However, seeing the lamp erected on a display floor, this fact would 
not be obvious. 

Here is a third instance, a pendant lighting fixture made with 
a pleated aspenslat shade. It consists of narrow strips of aspen wood 
sewn together which form a translucent shade, a socket cover, and a 
cover for the pulley which permits it to move up and down. 

And here [indicating] is a copy of this. 

I am showing here something which is not a photographic copy as 
in the first two instances but something which shows that a loop 
handle has been substituted for this wooden knob, but essentially every 
other aspect of the design is the same. 

Here is another design: A fluorescent fixture of a type widely speci- 
fied by architects for use in corridors, bathrooms, kitchens, and other 
places in commercial and institutional buildings. This example, it 
seems to me, is of interest because of the extreme simplicity of the 
design. Design does not necessarily mean elaboration, ornament, sur- 
face detail. It can also mean study, refinement, and the attempt to 
create the “minimum” solution, if you will; that is, the simplest and 
most direct way of doing the job. 

In this type of fixture there are many shapes which can be used, 
but, rather than try to find other shapes, owr competitors chose exactly 
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the same shape, and one of them even went to the point of saying, 
“An unusually handsome design for corridor lighting.” 

Perhaps he had discovered this because he had seen it specified by 
a number of architects, and presumably his attention was drawn 
to it. 

I would like to show one last example to make a point about costs 
and about product differentiation. 

In considering the economics of this whole subject today I think 
we should bear in mind that costs are brought down not only by 
competition between essentially identical products. There is another 
and perhaps fundamentally more important way in which prog- 
ress is made, costs are brought down and the standard of living raised, 
and that is by fundamental innovation. It is protection for design 
that will encourage people to do fundamental innovation. 

In the course of designing not all innovation is of the kind that 
can be protected with patents and certainly not with copyrights. But 
if all that happens is that people duplicate and reproduce one an- 
other’s efforts without trying to do something new, we get only the 
competition between very similar things made in varying degrees of 
quality. On the other hand, if people find that they must design 
anew, we will start creative activity In ways that will come up with 
new solutions and possibly much better ones. 

A great step forward, let us say, in making toast was not the differ- 
ence, to a minor degree, in price between the toasters which flipped 
the bread this way and that, but somebody who discovered the prin- 
ciple that you could drop the bread in and do both sides at once. This 
was a real step forward in making toast. It accomplished much more 
in the long run than a little price reduction in the flop-over type 
toaster. 

Similarly with this lamp, when we found that it had been copied, 
what we did was to reduce our price. We reduced our profit margin. 
We were not willing to give up the business. And here perhaps the 
total saving to the consumer was in the neighborhood of 10 or 15 per- 
cent, which was the total amount by which we were being undersold, 
and we weren’t going to permit this underselling to continue. So we 
reduced our profit margin and decided to continue the business, even 
at a loss if necessary. 

We made, however, no aitempt to produce this product at a lower 
cost by improved productivity and new tools. 

On the other hand, here is a lamp which has not been copied and 
it has not been copied for two reasons, in our belief. 

One, the cost of tools is quite considerable; and, two, it probably 
seemed to our competition like a small piece of business. 

Tt is a desk lamp or a study lamp. This lamp was introduced 5 
years ago at $18.75, price retail. Today it is selling for $11.95. The 
price was brought down not because it was copied but because we be- 

ieved that we could make more money by selling more lamps at lower 
prices, and we found successive ways of simplifying and retooling 
and fabricating this lamp in better ways. We found more compact 
ways of packing it so that stores could inventory more, so that we 
could sell more and so forth. The incentive to do this was present in 
this case because the lamp was not copied. In the first case the in- 
centive was not present because the lamp was copied. 
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Now, I ask you, in which case does the consumer benefit more, by a 
price reduction in a product obtained through simplified construction, 
greater productivity, more intelligent packing, et cetera, or through a 
small shaving of profit margins, which in the long run accomplishes 
nothing important of lasting value? : i 

In an industry such as ours, capital entrance requirements are mini- 
mum. People can go into business quickly and easily. Monopoly is, 
therefore, not an important consideration. If original contributions 
are encouraged by design protection, the individual enterpriser who 
wants to go into business with a new idea can create something of 
lasting value. And those who are already in business will be en- 
couraged to create more innovations of lasting value because of the 
protection afforded by this bill. 

Thank you very much. 

Senator Harr. Thank you very much, Mr. Blitzer. Those were in- 
teresting drawings. 

Senator Harr. The committee is delighted that our longtime lead- 
er in this field has found the time to come and give us of his wisdom, 

Senator O’Mahoney is one of those regretfully few, I must admit, 
who still bear the label “giant” in the Senate. He was that when 
I was here in school, and I discovered he was that when I got down 
to the Senate, and I discovered also that his interest and concern to 
insure a sound answer to the problem that the witnesses yesterday 
and again today have been pointing up has been a longstanding one. 

I know that he is on his way to the Subcommittee on Appropriations. 
Tam glad that he could stop. I hope that he will have a chance now 
to give us his impression on this or anything else that Senator 
O’Mahoney may want to express himself on. 


STATEMENT OF THE HONORABLE JOSEPH C. 0’MAHONEY, FORMER 
U.S. SENATOR FROM THE STATE OF WYOMING 


Senator Harr. Senator, this is like the story they tell of admissions 
in the Supreme Court where, all of a sudden, the Court looked down 
and discovered there was a lawyer there who was so much better than 
any of the others that they all stood up and had him sit down. 

I wish I had some way to demonstrate my reaction because it is 
identical. 

Senator O’Manonry. The Senator is very kind. 

Senator Harr. It is true. 

Senator O’Mattonry. I would not have been here today had it not 
been for the fact that I received a special invitation from you to 
come because you thought it might be the luck of the Ivish, 

Now, who the Irish happen to be I don’t know, nor what may be 
lucky for them whether they are fighting or whether they are standing 
for the principle, upon which this new bill is drawn, but what I am 
here for today is the fact that this new bill is not the bill that I heard 
evidence upon in the last session of Congress before my retirement, 
but I was very much pleased to note that whoever gave this bill a 
number placed the seal of my personality upon the measure, when 
it was numbered 1884, for that was the year in which I was born. So 
I say it has the luck of the Trish if there is any such luck anywhere, 
because it is the 1884 bill, and, as such, it will go down in my memory. 
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I want to tell you that I discusssed the theory of this bill at great 
length with the late Arthur Fisher who was in charge of copyrights 
through many years in the Library of Congress, and he left no doubt 
in my mind that this is a good measure and ought to be passed. 

Anything that offers encouragement to originality and which was 
rewarded by the framers of the Constitution by patents and copy- 
rights was, in my judgment, entitled to that reward because whoever 
discovers any new invention or makes any new design to improve 
an inyention, or one who writes a poem or writes a book is entitled to 
be rewarded for having brought new knowledge to the public. 

Now this bill intended to reward and encourage originality of de- 
sign, and falls strictly, in my judgment, into that category and should 
not be opposed on the grounds alleged here by some, namely, that it 
js not included in the patent and copyright law. 

My contention is that it is a reward of originality, and let it be the 
luck of the Irish, Mr. Chairman, and bear in mind when you are 
passing upon this bill that it has my imprint upon it. 

I sat in your chair in the last session of Congress, and I am very 
happy to see you going on with this worl. 

Thank you very much. 

Senator Harr. Senator, thank you very much. 

I want the record to show that there was applause. 

This bill and any like it would bear your imprint, whatever the 
happenstance of the number, and I think your comment about con- 
stitutionality of this proposal will have very great influence as we 
manage to get this bill through because among the many distinctions 
which were yours over the years was the development of a reputation 
of being an able constitutional lawyer. 

Again, sir, we are thrilled that you could come. 

Senator O’Manonry. Well, Mr. Chairman, may I now say that I 
was speaking in jest. I know that you have been immensely interested 
in this measure, Senator Wiley has, and that Senator Talmadge intro- 
duced a bill for this purpose, and this measure now before you contains 
the provisions satisfactory to Senator Talmadge. JI am happy indeed 
that his endorsement was placed upon this measure. 

If you will excuse me, I will leave now. 

Senator Harr. Thank you again. 

The next witness whom we would appreciate hearing is M. E. 
Harmon of Chicago. 

Is Mr. Harmon here? 

I will indicate that following this we will recess for lunch. I 
apologize to those of you who have been inconvenienced. 


STATEMENT OF MEREDITH E, HARMON, MERCHANDISE MANAGER, 
H. W. GOSSARD CO., CHICAGO, ILL. 


Mr. Harmon. Mr. Chairman and members of the committee, my 
name is Meredith I. Harmon. I am merchandise manager of the 
H. W. Gossard Co., manufacturers of women’s foundation garments 
since 1901. Our executive offices are located at 111 North Canal Street, 
Chicago, Il]. We operate five manufacturing plants in the Midwest. 
‘Two of these are located in the Upper Peninsula of the State of Mich- 
igan; the other three are in the State of Indiana. Branch sales offices, 
each with stocked warehouses, are maintained in Chicago, New York, 


DESIGN PROTECTION 111 


San Francisco, Atlanta, and Dallas. We are members of the Corset 
and Brassiere Association of America. 

First, let me say our company greatly appreciates this opportunity 
to submit our experiences and views to you on a subject of great con- 
cern to the foundation garment industry, which comprises approxi- 
mately 300 firms located throughout the United States. 

Perhaps the most indispensable and necessary program vital to our 
sustaining a position within the industry is that of creative design. It 
is important because it is a decided competitive sales factor. 

Each year our industry holds two markets; in January for the 
showing of the spring styles; and in June for the showing of the fall 
styles to retail buyers. Our sales force is dependent upon the design 
department each of these two seasons to produce new articles fitting 
into the current fashion picture. It is through the ability of our 
designers to produce something original and different at a price com- 
mensurate with prevalent price structures that we as a company 
remain competitive. 

It had been the policy of our company through the years not to 
make application for design patents because they were deemed in- 
effective and too expensive to obtain and enforce. In the year 1955, 
however, an exception was made, and Patent No. 174,054 was issued 
to us for this garment which I show as exhibit No. 1, Model 810. We 
thought this design was quite unusual, that it filled a need for the 
then fashion conscious woman and, therefore, should be protected. 

Immediately it was introduced to the retail trade, its acceptance was 
established. Its success was quickly recognized by our competition 
and the design of this garment was promptly copied. 

By July 1956, when our case defending this patent against five 
of the copyists went into the U.S. District Court, Southern District 
of New York, some three dozen copies were available as evidence of 
infringement. The decision of the court was, on July 20, 1956: 

The court finds as a fact that Design Patent No. 174,054 is a new, original, 
and ornamental design for an article of manufacture. 

Yet it held the patent invalid because the court thought “The 
design lacked invention.” 

Such a verdict hardly could be handed down under the new pro- 
posal for protecting designs contained in S. 1884 presented to the 
Senate on May 16, 1961. 

The cost to our firm for the above court proceedings was upward of 
$20,000. Our loss of sales, caused by the prompt flooding of the 
market with direct copies, was immeasurable. 

Over the period of years our firm has developed numerous other 

uments incorporating new and original ideas, on some of which we 
have gone to the expense of having patents granted, on some not. 
_ It 1s most discouraging not only to our company but also to the 
individual designer to soon find copies of a patented garment on the 
market retailing at less money. ‘This lower cost is possible since most 
of these companies using design piracy as a nucleus for their line of 
garments do not support a large design staff such as we do. The yearly 
cost of maintaining our research and development department, of 
which our design department is a part, is upward of $200,000. 

Further, many imitations of our designs employ the use of inferior 
materials as well as a poor quality of workmanship. All of this— 


112 DESIGN PROTECTION 


the lack of a large research and development department such as we 
and many other companies in our industry maintain, and the use 0 

inferior maetrials and poor workmanship—allows these copyists t0 
undersell the original design. No risks to the imitators are involved, 
as only proven successes are pirated. 

The result is a loss of sales to the originator, and, of course, the 
useful life of the original design is decidedly shortened. 

Needless to say, all of the court and counseling expenditures in 
defending our patents under the present laws are extremely costly. 

Another dramatic example of design piracy is Ulustrated in the 
comparison of these two garments. 

This garment—exhibit No. 2, Model 1741—retails for $12.50. One 
of the copies, such as this exhibit No. 3 which, while upon close expert 
examination falls far short of the original in quality, still appears 
to be the original, retails for $6.95. 

I point out the location of these bands at the top, this chevron-type 
construction. 

The effect of copying upon the creative manufacturer is damaging 
in yet. other ways. Large advertising, merchandising, and other pro- 
motion plan commitments can quickly go awry when the introduction 
of a new design is followed within the short span of a few weeks by 
one or more copies which compete for the same consumer market. 
Such commitments become disproportionate to volume of sales as 
consumer purchases are siphoned off by the copyist and the result 
is further instability and loss of operating profit. 

These same lost sales hurt the original garment producer in the 
field of material purchasing, and also directly involve his suppliers. 
This, of course, was brought out in previous testimony this morning. 

Frequently, if not always, the creation of an ornamental design 
requires the development of component materials having specific 
quality and performance characteristics. 

The investments made by both the creative manufacturer and his 
supplier in their development can seldom if ever be realized if the 
original article fails to reach its volume potential by reason of sales 
lost to copies. 

Finally, the consumer is oftentimes deceived and confused by the 
tactics employed by the copyists in their advertising and promotion 
programs. She is led to believe that the garment is the work of the 
creator when in fact she has obtained not an original but a garment 
of inferior quality. 

I quote from this advertising brochure—exhibit No. 4—submitted 
to the trade by a copyist of one of our garments: 

Of course, you recognize this garment, as illustrated, by these same chevron- 
type bands, but did you know it’s now available in extra sizes at $5.95 and up? 

Thank you again for the opportunity of appearing before you today. 
I certainy hope I have made a contribution to the subject of these 
hearings. Certainly the facts I have been privileged to present to you 
adequately indicate the need for the legislation under consideration, 
and I hope you will give your most serious consideration to a favor- 
able report of 5. 1884. 

Senator Harr. Mr. Harmon, thank you very much. 

Lam sure that over the years you have been badgered and burdened 
by those who think themselves wits in making comments about the 
product line that you handle. 
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Mr. Haraon. This is true. 

Senator Harr. So there is no difficulty on my part in restraining 
myself from adding to the long list of stories, very few of which, I am 
sure, are new to you and none of them very amusing. But I do want 
to say this, and I suppose I bespeak the attitude of most males. It 
would not have occurred to me that in the purchase of a girdle, orna- 
mental design would be the influencing factor. 

Tunderstand where structural 

Mr. Haraton. Well, perhaps I can explain that, in that, of course, 
we realize 

Senator Harr. The reason I make this point, I think I am right in 
my understanding of the bill except for the ornamental design fea- 
ture, that this would have no application to your situation. 

Mr. Harmon. The function of this garment probably could have 
come about by other concepts of ornamental design. No doubt it 
could have. But in making up this garment, considerable time and 
money was spent by our firm with various personnel of our firm in 
developing the material, this cross-banding, having a stretch that 
would work with the shell, what we call the shell of the garment, to 
give the proper control to the figure. And one of the noticeable dif- 
ferences between these two garments is the fact that you will notice in 
this garment [indicating] it has considerable up-and-down stretch 
whereas in this garment by the competition [indicating] it is made 
from a piece of material that has no up-and-down stretch whatsoever. 

So, actually the function of the garment is not what we hope to 
have in our garment. : 

So, through the appearance of the garment, the ornamental design 
of the garment, the consumer is being misled in believing that she 
will get the same function from this garment as she gets from ours. 

Senator Harr. I was interested, too, in your experience as you de- 
scribed it, at least in the case of the patent application which you 
enumerated. 

We have had some comment about something less than satisfactory 
experience on the copyrights with this type of thing, but I think for 
the first time you mentioned the patent laws. 

Again thank you, Mr. Harmon. 

Mr. Haraton. Thank you. 

Did you wish to keep these garments? 

Senator Harr. Yes. 

Mr. Haroon. Keep them for the file? 

Senator Harr. Yes; for the files. 

This afternoon we will resume at 2 o'clock, or as near thereafter as 
the voting permits over there. We anticipate, as was the case yester- 
day, some votes this afternoon, f 

(Whereupon, at 12:35 p.m., the hearing was recessed until 2 p.m. 
this same day.) 


AFTERNOON SESSION 


Senator Harr. The committee will be in order. 
_ Ever since hearing about this I/azer v. Stein case, I have been look- 
ing forward, with pleasure, to meeting the successful counsel in that 
case, George Ii. Frost, of Chicago. 

Will you come forward, please, Mr. Frost ? 
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STATEMENT OF GEORGE EDWARD FROST, ESQ., ATTORNEY, 
CHICAGO, ILL. 


Mr. Frosr. Thank you, Senator. 4 

Before I start, I would just like to say that I do appreciate the 
opportunity of coming here and sharing a few thoughts on the legis- 
lation we are discussing thisafternoon. __ 

Perhaps I should mention just a little bit about my own background. 
I am an attorney, practicing in Chicago, with a practice largely de- 

voted to patent, trademark, and copyright matters. I also engage ina 
considerable amount of teaching activity at the John Marshall Law 
School, in Chicago. ! : 

I teach antitrust law, patent law, and, from time to time, I have 
taught copyright law. : 

In adidtion to that, I am doing some work for the Patent, Trade- 
mark, and Copyright Foundation of the George Washington Uni- 
versity. 

I a proud to say, very proud, I might say, that I have had the honor 
and the privilege of doing one of the papers, paper No. 2, in the series 
of papers prepared for this committee in connection with the patent 
laws. 

I was also a member of the Attorney General’s National Committee 
To Study the Antitrust Laws and am now a member of the panel 
of advisers to the Register of Copyrights on revision of the copyright 
law. 

Now in the specific field of copyright, as you have indicated, Sen- 
ator Hart, I have had some activity in connection with the J/azer v. 
Stein litigation. And I might say that that has been my major 
activity in connetcion with the copyright field. 

The case, of course, is important to the general subject of orna- 
mental designs. And I would like to say just a few words about the 
facts of the case, the reasoning of the courts, and to correlate that 
with some of the questions that do arise in a consideration of legisla- 
tion of the type with which we are now concerned. 

I might say, before going into Mazer v. Stein, that the whole story 
of the Stein litigation gives us a comparison between what. hap- 
pens when there is no protection and what can be done when there is 
protection. We should remember that the d/azer v. Stein case was 
the culmination of a series of earlier cases. 

And I am happy to report that in the early stages we took our 
lickings and in the course of taking those lickings I think we found 
out some rather interesting things which I would like to share with 

ou. 

First, I shall ask Mr. Haaser to hand out some copies of the tran- 
script of the record in the first of the Stein cases (Stein v. Hapert). 

Now this is an unhappy case, but because it was an unhappy case, 
pene S, it is the best sort of thing that we can talk about right now. 

t’s first turn to the subject matter that was involved in this case. 

The photograph on page 12-A will give you a picture of the Bali- 
nese dancer. This particular picture is of the completed lamp which 
was created by Rena Stein and sold by the partnership Reglor of 
California. 

Now this particular work was involved in this earlier case. Other 
works were inyolyed in the case that reached the Supreme Court. 
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But the nature of the works and the questions involved were very 
much the same. 

Now the work we have in this case, and in the subsequent cases, 
was statuary. It was created by an exercise of the usual technique 
in creating statuary. 

Rena Stein made sketches of the product she wished to create as a 
figurine. Starting with those sketches she then made a clay model. 
When she had the clay model a plaster negative mold or cast was 
made from the clay, and then by a very laborious process the model 
was parted in the middle and the clay removed piece by piece to create 
amold from which the first plaster cast could be made. 

The outside plaster was chipped away again in a very laborious 
process to produce the first positive plaster model of the work in 
three dimensions. 

That model was then used to make a rubber mold from which pro- 
duction copies could be produced. 

Now all of that activity was activity very much the same as that 
which goes into making a sculpture for its own sake. It is a tradi- 
tional art. 

If you will look in the encyclopedia you will find that process de- 
scribed. It isa very old process and it is traditional art. 

Now the work that was registered in the Copyright Office was the 
work shown at page 54 of the record. It was the unpainted sculpture. 
No embellishments on it, no shade, no apparatus sustaining a lamp or 
anything of that kind. 

Now the defendant in this first case, as did the defendants in all of 
these cases, took the short cut of purchasing an original Reglor prod- 
uct, as the plaster product, making a rubber mold about it which re- 
quired little more than just painting the rubber around it, allowing 
the rubber to dry, and then peeling it off. 

And that product, as it was sold, is shown in the record here at page 
10-C. And I am just speaking of the female dancer, but the same 
applies, of course, to the male, and to the other products that were 
involved in the series of suits. 

And the similarity, I think is rather evident. But just to make it 
even more clear, on pages 17 and 18 there are enlarged photographs of 
a portion of the filigree on the dress of the Balinese cancer. 

And you will find marked in the rectangle in pencil on page 17 
and on page 18 a portion of that filigree where Mrs. Stein, whose first 
name was Rena, wrote her own name, R-e-n-a, in the filigree in a way 
a was not obvious to one just making a casual inspection of the 
work. 

And if you will notice the original product at page 17 has that word 
“Rena” worked into the filigree and the copy, on page 18, has the same 
name very clearly displayed. This gives a pretty good indication of 
the kind of copying that occurred in this as well as in the subsequent 
cases. 

Now throughout the Stein litigation the defendants contended that 
copyright was not an appropriate form of protection and that so long 
as these works were intended to be used, and were used, in lamps or 
lamp bases, that the only proper protection was through the design 
patent law. 

It was this argument that was finally decisive—— 

Senator Harr. Excuse me. I was distracted for a moment. 
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Would you state again the point that you made, the contention of 
the defendants throughout ? 

Mr. Frost. It was that the only proper protection that could be 
obtained for works of this kind, where they are to be used as lamp 
bases or something of that kind, was through the design patent law. 

And the argument that was decisively rejected by the U.S. Supreme 
Court in Mazer y. Stein was that argument. And the Court made it 
perfectly clear that the copyright law stood on its own two feet, and 
that whether or not a design patent might apply was beside the point. 

Now as this committee has heard, the J/azer v. Stein case did en- 
dorse an important form of protetcion for industrial designs, at 
least to subject matter similar what we have here. : 

But this is a figurine lamp. Does the Stein case give us a way to 
handle the matter of industrial designs? Does the Stein case give us 
a way that covers all of the variations? 

Does it give us a way that is fair to the public and fair to the creator 
of the design? 

Experience, since the case, indicates it is not. 

It tes apply, of course, in many areas. But there are many where 
it does not, and these are the ones that give rise to problems which 
legislation, along the lines of the bill we are discussing, would be of 
great benefit. 

First, there is the question of copyright subject matter. One of the 
points we stressed in the Stein case was that we were talking about 
traditional art. I don’t suppose that we could have a more tradi- 
tional art form than sculpture. And we were able to make that point 
with every justification im the cases, but that does not apply to all 
works. 

What about something of a more mundane character? What about, 
say, the general area of Jamp bases? What do we do when we are 
considering something in the nature of, let us say, a street lamp that, 
perhaps, involves no human figurine, but, nevertheless, it is very at- 
tractive in an artistic way ? 

That is just one example, of course. Another example is found in 
appliances where there are definitely elements of creative design, but 
we have difficulties connecting them up with traditional art. 

Secondly, there are specific provisions of the copyright law that 
do not lend themselves to protection of ornamental designs. One of 
them or, perhaps the outstanding example, is the problem of copy- 
right notice. 

There are many cases holding that a copyright is forfeited by a 
notice that is defective in form, illegible, placed in the wrong position, 
and so on. 

There is one Supreme Court decision that seems to say that where 
we are dealing with something like a wallpaper arrangement, where 
you have a number of repetitions of a common design, that you must 
iave the notice on each and every repetition. The courts, since the 
Stein case, have used some liberality in connection with this matter of 
notice, but they are struggling with a statute that was written without 
regard to these practical problems in connection with designs. 

And in that respect, the copyright law gives us problems that 
should not be. 

_ Another area where the copyright law gives us problems cutting 
in two directions; this is the matter of term. Under our present copy- 
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right law a copyright is effective for an initial 28-year term, followed 
by a possible renewal term of another 28 years, giving a total of 56 
ears. 
y From the standpoint of the public, that term is generally considered 
far too great for subjects such as industrial designs. From the stand- 
point of the creator of a work, who is seeking to enforce protection in 
the courts, it gives rise to a genuine judicial reluctance to support the 
right. 

‘We felt that this reluctance had a great deal to do with the early 
Stein decisions. 

The courts, and I think with some justification, felt that 56 years was 
entirely too long. 

Now this bill helps in both directions, does it not? We are now 
talking about a renewal 5-year term which is more in keeping with 
what is necessary in connection with designs. 

Now I would like to say just a very few words about the effect of 
the earlier cases. The record of the case that you have before you 
was the first case. Once the decision came out the Steins were con- 
fronted with copies on all sides. 

Now the Steins were in California. They are starting out. They 
are young folks. They are entering a new business. They did not 
have the trade connections or the sales facilities, the manufacturing 
facilities, and so on, that their competitors had at the time they started. 

But what the Steins did have, and I should say perhaps Mrs. Stein 
fad was a very great talent in making these highly attractive lamp 

ases. 

And when the first decisions came, and when the courts had, 
in effect, said, “Anyone can copy these; there is no penalty,” the entire 
industry copied her works. 

And the consequence was that the one thing they had to sell, the 
one thing that gave them a foothold in this market, disappeared. And 
it made a very difficult competitive situation for them. 

Now I would like to turn briefly to just one other item, and this is 
the relation of legislation of this kind to the antitrust laws and our 
competitive economy. 

I note in the hearing record of June 29, 1960, at page 19, there is a 
letter from the Department of Justice to this committee. 

The letter did not oppose the bill at all. At the same time, it did 
not endorse it. But some of the language in this letter, I believe, war- 
rants a brief commentary. 

First, [—— 

Senator Harr. You are reading the letter received from the De- 
partment of Justice last year. 

Is that it? 

Mr. Frosr. Yes, sir. Yes, sir. This is a letter dated June 29, 1960. 

Jt is at page 19 of the hearing record, the printed hearings of this 
committee, for June 29, 1960. 

Senator Harr. I am bringing to your attention a letter dated 
August 14 of this year from the Department. 

If I anticipated your discussion of this I would have given you 
much more notice. But, basically, I think you will find that the 
recital from the Department is about the same as it was a year ago. 

Mr. Frosr. I have that impression, and I would like to comment 
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with respect to both letters, because the commentary I have to make, 
I believe, applies equally to each. 

Senator ine That would be my impression, and I would like 
you, after you have made the comment, quickly to check the 1961 
letter to just make sure that it reflects the position taken by the Jus- 
tice Department last year. 

Mr. Frosr. May I do that? 


Senator Harr. Yes. . 
Mr. Frost. May I just ask this: If there is further comment, could 


I just send a letter to the committee and put that in the record? 

Senator Harr. Yes. i 

Mr. Frosr. Fine. And with that, I would like to just mention the 
principle that impressed me on this question. 

Firstly, I think we must be exceedingly careful of terms here. 

The term “monopoly” appears again and again in the earlier let- 
ter, and I am sure it does in the subsequent one. : 

The term “competition” is another word that we all like to use. 
Now both terms are words of many meanings. We can speak of 
“monopoly” in a narrow sense or in a broad sense. And we must be 
very careful to be sure that when we use the word we know the sense 
in which we mean it. 

Now I could say that I have a monopoly in the pencil I have here 
in my hand. I have the right to exclude others from selling it. 
The law protects me in that monopoly. 

The protection I have from the law in this monopoly is exceedingly 
stringent and if the pencil happens to be worth enough the person 
that takes it away from me and tries to sell it would end up in jail. 

So, in a sense, I have a monopoly over this pencil. And if we are 
using the term “monopoly” in that sense I just stress that we are 
not talking about anything that is odious, objectionable, or unde- 
sirable. 

To the contrary, the monopoly I have in this pencil here is the 
essence of what we call our right of property. 

Now, surely, no one would ever suggest that my monopoly over this 
pencil or Rena Stein’s monopoly over copies made from her par- 
ticular artwork offend the antitrust law in any sense. 

Quite to the contrary, in each instance we are talking about some- 
thing that is entirely consistent and a part of our free enterprise 
Society. 

Now let us turn to this word “competition.” “Competition” is an- 
other word that can be defined broadly or defined narrowly. 

Now competition may mean nothing but price competition. On 
the other hand, competition may mean competition in price, produe- 
tion, sales, quality, design, and so on. 

The antitrust Jaws, the courts have many times held, contemplate 
the protection of competition in all of these forms. 

Now this law brings about, and is intended to bring about, a most 
important form of competition. This is competition in the creation 
of ornamental designs. This competition is brought about by giving 

the creator the limited protection against others’ copying the creation, 
It permits the creator to invest. % 
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It permits the creator and his assignee to market many different 
products, realizing that out of maybe a dozen there will be 1 winner, 
and that there are 11 instances where there is a loss for every instance 
there is a gain. 

Now what does this mean? This means that we have competition 
not only in price, not only in marketing technique, not only in quality, 
but also in artistic creation. 

Now what does this bill do in terms of employment? First, it 
means that the designer has a place. So long as the lamp people were 
able to make these rubber copies from Rena Stein’s work there was 
no need for a designer. 

I might say that in some instances the rubber molds were taken 
and then made slight modifications, just because the modifications 
were very easy to do, cost little money, and entailed no risk. 

Now there was copying then but no creation. There was competi- 
tion but no competition in the artistic design. 

What does this legislation do in terms of prices? 

Well, in the first place, any notion that the creator, under legis- 
lation of this kind, would get freedom to set prices in a monopoly 
sense is just not so. 

The creator does have protection as to the particular design. Rena 
Stein would, in this instance, be protected as to the particular Balinese 
Dancer. Anyone else who wanted to create their own statues in the 
form of Balinese dancing figures generally, make them into lamp 
bases or anything else, was perfectly free to do so and was perfectly 
free to go do their own art work. 

This does not prevent the creation of independent competitive de- 
signs. In short, under this type of legislation, competition will con- 
tinue to determine prices. It will exist in all phases of business, 
including the creation and the application of the artistic designs. 

Now Lurge that the copyright law is not suflicient to give the kind 
of protection that we ought to have in this field, that by giving pro- 
tecion along the lines of this legislation there are no monopolies created 
in any odious sense, but instead competition is encouraged and made 
possible, and that the legislation should be passed. 

Thank you. 

Senator Harr. Thank you very much. That was very interesting. 

Mr. Frost. Thank you. 

Senator Harr. Our next witness is Mr. J. V. Phillips, of Brook- 
haven, Miss. 

I think you will have expression with respect to the architectural 
supply field. 


STATEMENT OF J. V. PHILLIPS, ESQ., BROOKHAVEN PRESSED BRICK 
& MANUFACTURING CO., BROOKHAVEN, MISS. 


Senator Harr. We are glad to have you, Mr. Phillips. 

Mr. Proms. Thank you, Senator Hart. 

My name is J. V. Phillips. I am sales manager for the— 
_Senator Harr. Mr. Phillips, if you will just pull that mike in a 
little closer we will be able to hear you better. 
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Mr. Puinrrs. I am sales manager for the Brookhaven Pressed 
Brick & Manufacturing Co. of Brookhaven, Miss. The plant was 
organized in 1906 and since that time has been engaged in the pro- 
duction and sale of building brick and structural hollow clay tile. I 
have been with the company since 1929 and I live in Brookhaven, 
Miss. 

We are very much interested in the consideration this committee 
is giving to provide protection for original design which is not pro- 
vided under any of the present laws. We appreciate the opportunity 
to appear at this hearing and tell you of our own frustrating experi- 
ences for what it may be worth in determining your final decision. 

Some years back we listened to many architects tell of their diffi- 
culty in securing a clay tile that had been structurally engineered to 
provide a solar screen in good taste. They told us that the only piece 
available was secured by cutting 814 by 814 flue lining tile to a desired 
bed depth. 

The flue lining tile was made by many manufacturers. It comes in 
varying dimensions, but the cheapest one was 814 by 814 and it was 
cut in a 2-foot length. Now for the purposes of the solar screen they 
did not want it nearly that long. They might want it 4 inches or 
5 inches or 6 or 8 at the greatest. 

So they would buy ffue tile, cut it to the length they wanted, and 
then lay it. And they cut it with carborundum saws which was very 
expensive. 

Finally, they interested some manufacturers in cutting the flue tile 
to the desired bed depth at the plant where it could be done cheaper, 
butistill that was just one piece that they had available. 

In these conversations with the architects it developed that we 
were one of many manufacturers who had listened to the same story 
over and over. No one was willing to gamble on the development 
costs. 

The solar screen is not new. It is believed to have originated in 
India centuries ago. The screen is simply a pierced masonry wall 
which provides open cells through which light and air may pass, but 
the horizontal depth of the cell cuts off the slanting rays of the sun 
and prevents the heat of the sun’s rays from entering the building 
during the warmest part of the day. 

i Contemporary structural design involving large glass and metal 
i areas present air-conditioning loads that add cost to the construction 
i and maintenance of the building. In addition, the appearance to 
ee some is rather stark. Many architects had cast about for a solution 
to these objections and found a promising answer in the solar screens 
of the distant past. 

But the delicate tracery of the ancient screens which they desired 
Re to incorporate could not be duplicated with the old materials. They 
‘B were slow, too expensive, and not available. The flue lining which we 
‘SS mentioned earlier was pressed into service for what it was worth. 


It offered little flexibility of pattern and had undesirable laying char- 
acteristics. 
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In this situation, it appeared to us that it was time for somebody to 
do something about it. After much. study and experiment with 
numerous shapes, we selected three original designs to manufacture. 
The pieces were carefully tested and literature prepared. Response 
from the literature exceeded anything we had hoped for. 

The design which we designated as shape No. 2 was an almost 
instant success. But, it was for us, unfortunately, almost instantly 
copied. This is possible because the dimension and design detail is 
necessarily shown on plans prepared by the architect from which the 
building contractor prepares his bid. 

After he has successfully bid the job, a year or longer may elapse 
before delivery of the screen tile is required. In this time, if the 
order is worth while, the pirate can take the order, prepare his own die, 
and ship the material. In adidtion, he has the die on hand and pro- 
motes the use of the design on other work as his own. 

Over the past years this has happened to us time and time again. 
Manufacturers who had failed to see any possibility in the develop- 
ment of clay solar screen tile later found it profitable to quote and 
deliver our designs. 

Early im our program we foresaw this situation as a possibility but 
we were advised by patent attorneys that there was no protection 
available to us. But in view of the inertia displayed by manufac- 
turers up until then and the apparent opportunity to contribute some- 
thing that was needed, we went ahead. 

This is the literature that we mailed out, and it shows the designs. 
And this piece is another one that was mailed shortly after, because 
architects reported that it was quite difficult for their draftsmen to 
illustrate these designs and they would like a sheet showing the 
patterns so that they could be traced. 

Now, on that one, I have written “original” which is our shape 
No. 2, and this is a copy, and this is a copy. There is a slightly 
different dimension on them but, as you can see, the designs are 
identical. 

We labeled ours, or designated it simply as shape “No. 2.” The 
other people gave it a name. 

You will notice one of them is labeled “Cuban.” You can tell that 
was put out a little while back. And you can trace the evolution of 
the dimension with these drawings. 

Originally, the piece that had been used, and we figured might be 
incorporated in buildings that were then on the board, was 844 by 
814 which was the dimension of the old flue lining tile. So to provide 
a piece that would fit into these designs, we made it 814 by 814. 

hen a man figured it would be good if it bonded with three courses 
of brickwork. So he made it 714, which with a half-inch joint, would 
be 8 inches. 
_ Then they later discovered that the natural joint for it was a three- 
eighths joint so the last cut is 75%. 
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We are a small company and we are aware that our troubles are of 
small consequence in the affairs of this great country. However, we 
cannot help but feel that the lack of protection afforded the creative 
GroRmENtAl destpaee works to the detriment of the Nation. 

We learned the hard way that our contemporaries in structural 
clay products were alert enough and that they were not indifferent to 
opportunity. They had already sensibly concluded that somebody 
would come along to save them time and money in development 
costs. 

Imagination and creative talent are presently in thousands of small 
businesses all over the country and their contribution to the economy 
is considerable. 

From our experience we feel that the incentive protection offered 
by S. 1884 would work to the benefit of the whole Nation. Perhaps 
an eventual remedy under the law may be too late to be of substantial 
benefit to us. But in reviewing our immediate past we can only con- 
clude that there must have been many, many peorle before us who 
queso a great opportunity because of a gap in the protection afforded 
by law. 

ay the future, other opportunities will arise—maybe for us, we 
hope, but certainly for someone. We feel very strongly that the law 
should protect those who do not wait until success is assured before 
committing their resources to improve the beauty and utility of what 
they find before them. 

Senator Harr. Thank you very much, Mr. Phillips. 

The drawings you gave us vividly fill in what was diflicult to get to 
a lay person through the oral presentation. 

Mr. Puiuurrs. Thank you, sir. I have two publications here that 
illustrate buildings with an application of our tile. 

Senator Harr. “We would be glad to have those for the file. 

Mr. Putunies. I would like you to have them. 

Senator Harr. I now must recess. That was the vote buzzer, 
and I am sure that the chairman of the full Judiciary Committee, 
Senator Bastland, would want me to explain that I did stay here 
through the full chapter. He would be very offended if I had not. 

Mr. Pures, Thank you, sir. 

At this point a short recess was taken.) 
enator t. The committee will be in order. 

Next we will have Mr. J. W. Kelso, of California. 

I think here we will see some of the so-called piracy in the area of 
television. 

The drawings referred to were subsequently ordered into the rec- 
ord at this point by the chairman.) 
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‘fey UNIT SHAPE No. 2 
UNITS ARE HARD BURNED PLASTIC 
Sas FIRECLAY, RANGING IN COLOR 


vel FROM PINK TO BUFF. 


AVAILABLE IN DEPTHS 
OF 8”—5"—314" 


OFFSET BOND 
APPROXIMATELY -1.6 UNITS 
PER SQ. FT. OF SCREEN AREA 


STACK BOND 
APPROXIMATELY 1.8 UNITS 
PER SQ. FT. OF SCREEN AREA 


PATTERN SCALE 34=1'-0 
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UNIT SHAPE No. 3 


7 UNITS ARE HARD BURNED PLASTIC 
2S FIRECLAY, RANGING IN COLOR 
NS): ka FROM PINK TO BUFF. 


AVAILABLE IN DEPTHS 
_ 5 _3iyu 


OF 8”—5”—3% i 


OFFSET BOND 
APPROXIMATELY 2.25 UNITS 
PER SQ. FT. OF SCREEN AREA 
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STATEMENT OF J. W. KELSO, ESQ., PACKARD BELL ELECTRONICS, 
LOS ANGELES, CALIF. 


Mr. Kerso. Mr. Chairman and Counsel, I am James W. Kelso and, 
off the record, I bring you grand tidings from the sunny shores of 
California. 

I am rather pleased with myself that this is quite brief because I 
haye strong feelings on this subject. I am a member in good stand- 
ing of the Industrial Designers Institute, a national nonprofit organ- 
ization composed of practicing industrial designers. 

I am a trustee and currently secretary on the west coast. I have 
been designing products since I left college, for approximately 15 
years. These products include such items as molded plastic house- 
ware items, radio, television, high fidelity, which includes the use of 
many materials, toys, fountain pens—you name it and we have had a 
crack at it. 

The designer members of southern California chapter of the Indus- 
trial Design Institute have a unique problem in that they serve pri- 
marily small manufacturers. They interpret this legislation to be of 
significant value. The designers realize that their progress is linked 
directly to the growth of the firms for which they design. However, 
oftentimes their efforts are the moneys expended by their respective 
clients or employers meet with bitter disappointment when a major 
competitor realizes the value of these efforts. 

This competitor watches the market closely—they hire people to do 
just this—and when success is proven by the design or designs of this 
smaller firm, it is then that they will “pirate” this concept and include 
it in their line of merchandise. 

Senator Harr. At this breaking point, I apologize, but there is an- 
other vote. 

Mr. Kerso. All right. I will continue when you reconvene. 

i this point a short recess was taken.) 

enator Harr. The committee will be in order. 

Mr. Kelso, are you able to resume in flight? We will be glad to 
hear you, if so. 

Mr. Ketso. Thank you. 

For your train of thought, I should just like to recap very quickly. 

We are talking about small industries and talking about designers. 
Tama designer. 

Ve are talking about the effect of piracy, how it applies to the 
designer, his point of view, and small industry. 

I shall resume with the text. 

With greater distribution outlets and advertising budgets, this com- 
petitor can make a greater impact on the market, resulting in higher 
volume sales. 

What is even more disheartening is the widespread practice of 
substituting poor workmanship or materials, which is always done 
to reduce price. Volume buying and volume production lower the 
costs and they realize greater profit margins. The basic value of this 
design concept as it was originally produced is often lost in the bad 

imitation of the original, resulting in the loss of public confidence. 


DESIGN PROTECTION 127 


It is contrary to the American way to discourage small business. 

This competitor, through these cost savings, realizes a greater profit 
from a design which he did not spend any effort or money to acquire. 
By proportion, the smaller industries spend greater amounts for the 
design and development of their products than the larger firms. 

Amortize, if you will, a $25,000 expenditure for design development 
against a $5 million gross sales versus $100,000 expenditure for design, 
against a $100 million gross sales. - ; 

The designer realizes that the quality of the craftsmanship and 
materials go hand in hand with the total beauty and good of the 
product. 

It is by the designer’s careful selection of these materials and 
proper planning for the craftsmanship that a good product results. 
The public then sees this product as a beautiful item, well made, and 
of superb quality. The total of all this is what makes the product 
so acceptable. Mass acceptance produces mass sales. The only rea- 
son the competitor will copy this model or design is to capture the 
sales generated by the original. He feels that he must reduce the 
price to get his foot in the door and thus many of the essential quali- 
ties are lost in the imitation. 

Who decides on materials? An independent survey conducted by 
Fact Finders Associates for Whiting Publications industrial indi- 
cated that manufacturing companies reported: Decisions made by 
the designer, 52 percent; top management, 13 percent; operating man- 
agement, 26 percent; engineering department, 29 percent. 

Now, it is no small coincidence that the major raw materials sup- 
pliers in this country are spending a great amount of money in public 
relations to the designer, mail-out pieces, samples, personal calls by 
their representatives, expensive film productions to show designers 
what their materials are. 

I will give you an example. Aluminum is a beautiful material and 
in the hands of a designer it can become even more beautiful. Fur- 
thermore, an industrial designer can take this basic beautiful ma- 
terial and, by industrial processes, make a useful product from it 
which is also good and beautiful, and he has done something in the 
public interest. 

Where no clear-cut rules exist, the game always ends in confusion, 
requiring many referees to straighten out the situation. Well de- 
fined rules of just practice are needed to clear the air and eliminate 
the need for lengthy legal entanglements requiring the costly services: 
of legal counsel to establish the rights of those concerned. 

Such legal entanglements become further involved when you con- 
sider the imported products as well as the products that we export. 
Very frequently I come in contact with manufacturers from foreign 
countries and it is interesting to note that one comment they in- 
variably express is that the creative genius and unlimited number of 
ideas stemming from the American designers is one of our most 
valuable assets. 

America has long been recognized for its leadership in beautiful 
products around the world. The Soviet Union has recently taken 
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steps to improve their old fashioned ideas on design creativity. I am 
certain each designer in this country has had an opoprtunity to go 
abroad and design products to be imported into the United States. 

The designer's creativity is definitely an American economic re- 
source. Any legislation on the part of our Government that en- 
courages the creative and inventive designer through adequate pro- 
tection is in the Nation’s best interest. 

I show you this acorn, the symbol of the seed for a tree. Anyone 
can plant this seed and grow a tree. I show you this block of wood, 
the harvest of this tree. Again, anyone can yield this raw material 
but it is the designer who can transform this piece of wood into a 
product both useful and beautiful. 

T used the example of wood, but it may be glass, metal, plastics, or 
any material. Our very standard of living is directly related to the 
quality and the abundance of these products. 

More important, this originality and resourcefulness can reduce 
this wood into profits for his clients or employers and serve industry 
and the public’s best interest. The cultural standard of our country 
is directly related to the esthetics of these products. The combination 
of these factors results in products that have mass appeal, producing 
mass sales, resulting in mass production. 

There are many examples in my experiences where I have en- 
countered the competitor’s piracy. It would have been highly profit- 
able to have been able to have used a design concept which I origi- 
nated for a hi-fi cabinet, in a line of furniture tables. ‘This particular 
design met with tremendous public acceptance, but could not be used 
on the table products because a competitor in this field used the idea 
on a line of these tables and priced them so low that it was not only 
unprofitable, but impossible to compete. 

lt is difficult to describe the feelings of a designer elated at the 
success of inventive effort when he discovers his work has been copied. 
He knows the existing legislation is so inadequate that there 1s no 
recourse but to accept it. 

Now, let’s talk about what is a design? What is creative, inven- 
tive design? How is it acquired? 

a is not taking a pencil and drawing on a piece of paper. It is an 
idea. 

If Thomas Edison, Jonas Salk, Henry Ford, Alexander Graham 
Bell, had not had an idea you would not have an electric bulb, a tele- 
phone, or an automobile. 

First is the idea ; second the investigation, the research, the trial and 
error, the building of a prototype, the examination of this idea’s 
worth, and, thirdly, is the application of this idea to a useful object, 
and in the case of industry, one that is also profitable. 

When you do not encourage ideas you defeat the very culture in 
which you live. The designer in this country is giving up. This is 
a very serious situation. Words fail to describe how serious it is. 

What does the engineer do to obtain a patent? Te has an idea. 
He tries, he tries again, he experiments, he researches, and he studies, 
and then he applies the idea. 
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Why should the designer work his way through college, graduate, 
go out and look for a job, develop his resources, talents, and mind, to 
come up with ideas, when they have not the equal protection that an 
engineer has, for example? 

Furniture manufacturers have resorted to secret and private show- 
ings to prevent piracy. Plastic and metal manufacturers lock their 
plants to everyone. Once the product is delivered into the hands of 
the retailers, 1t becomes open season. Not just one competitor, but 
often many, join this practice. The copy that is just slightly different 
by the addition or deletion of one or more parts seems to be the popu- 
lar, safe way to copy, but the real value of the basic, new, and original 
design is only thus aborted, and so is the justice. 7 

J have here just an instance which I will show you. 

Senator Harr. The three illustrations will be made a part of the file. 

Mr. Kerso. I have only one other comment to make. 

Senator Tarr. The point which should be made for the record is 
that the design developed by Mr. Kelso is shown in the photograph 
marked 1957 and the second design, marked 1960, is that of a competi- 
tor developed in 1960. 

Mr. Kexso. I should like to thank the committee for their indulgence 
in my remarks. 

I would like to be able to tell the designers of this country that 
there isa real ray of hope, and I think I have seen it. 

Thank you. 

Senator Harr. You can at least tell them that there is increasing 
awareness that there seems to be a gap in what basic decency would 
suggest is a service which ought to be protected, which is also true 
in so many areas of society. Before you tighten that one nut you have 
to make sure you do not throw some other element of the machine off. 
That is a common problem in legislation. 

But, assuredly, you and others before you, and very effectively, I 
think, have underlined the gap and the seeming inequity that is 
reflected there. 

Thank you. 

Mr. Kerso. Thank you, sir. 

Senator Harr. I would suggest that rather than making Mr, Ernest 
Mosmann endure the interruption business that we recess. I would 
like to inquire of him which would be more convenient? 


STATEMENT OF ERNEST MOSMANN, ESQ., REPRESENTING THE 
SCHIFLI LACE & EMBROIDERY MANUFACTURERS ASSOCIATION, 
INC., UNION CITY, N.J. 


Mr. Mosmann. I would be satisfied to go on and will be very care- 
ful to cut it very short in order to meet with your engagements. 

Senator Harr. Well, I was going to say that it had not occurred 
to me that you might want to cut it short. I can come back about 
5 o'clock or 5:15, I think, or you could come in the morning if you 
want to. 
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Mr. Mosmann. I do not even have pajamas with me. I was sup- 
‘posed to go on at 10 o’clock this morning. 

Senator Harr. Well, why don’t you go on now and we will see 
how far you get. 

Mr. Mosaann. I do not believe I need a microphone. _ 

My name is Ernest Mosmann, of North Hudson and Bergen Coun- 
ties in the State of New Jersey. 

I represent the Schiflli Lace and Embrodery Manufacturers Asso- 
ciation. 

I would like to submit in evidence two photographs of an embroi- 
dery machine. They are 10 and 15 yards in length and they weigh 
from 8 to 20 tons apiece. : ro | 

They are used in the production of Schiflli embroidery. That 
means embroidery that is made on a multineedle automatic shuttle 
embroidery machine. 

“Schiffli” means actually, in the Swiss vernacular, the shuttle, a 
baby boat, and the name was applied to differentiate between the old 
hand machine and the machine that applied the principle of the 
sewing machine. ‘ : L 

Our business, sir, is entirely one of design. Without design and the 
beautification of the fabric upon which embroidery and lace is made 
there could be no embroidery. “Embroidery” means beauty. 

I submit here two sketches of embroidery and one of lace. That is 
the original conception of the idea. You can keep those and file 
them or do whatever you want with them. 

Here are about tivo or three hundred sketches of laces that will be 
made up for the next season’s work. The Schiffli embroidery industry, 
gentlemen, is located in Northern Hudson County, and 95 percent of 
the embroidery industry of the United States is in the 5 square mile 
area of North Hudson and Bergen Counties. 

We are the industry, gentlemen, that make the chevron insignia 
a the Marine Corps and the Army and the Navy of the United 

tates. 

Thave here with me, too, a copy of an article that appeared in “The 
Lace and Embroidery Review” in 1917. I hope that you will read 
it because it covers very aptly, better than I could state it, any time, 
the matters which can be covered by design registration. 

In that you will find a quotation to the effect that what a man writes, 
where he takes his words out of a dictionary and combines them in 
his own conception of thought, is comparable to what a man takes 
out of his mind and with his pen and pencil or ink or brush makes 
a design. They are both comparable. The one man is entitled to 
protection. 

The other man is entitled to absolutely nothing. 

Lhope you will read it. It is very instructive. 

_ Senator Harr. I would suggest, in view of its relative brevity, and 
it is relevant, that we make it a part of the record at this point. 

(The aforementioned article from “The Lace and Embroidery Re- 
view” is as follows:) 


‘i 
" 
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(Photostatic copy of an article which appeared in the Lace and Embroidery Review, the 
issue of May 1917) 


TIS singular how some people still persist in the 

theory that there is nothing new in design; that 

everything is old, simply rehashed; hence protec- 

tion for design should be denied. They don’t scem 
to know that the United States government already 
recognizes a man’s rights to design protection and 
gives him this protection under the patent jaws, and 
“Design Registration,” is simply a less expensive 
method of providing adequate protection, 

“Alright,” says the skeptic, “if the government 
gives him protection, it has got to give him protection 
upon originality, hasn't it?” 

pees 

“Very well, show me any pattern around this shop 
that is original and. I can show you plenty of other 
patterns that have the same details.” 

The trouble with this man is that he doesn’t know 
what constitutes originality. He is the kind of a man 
who would deny that the work of a poct laureate was 
entitled to distinction, because the poet used words 
that were in no way original—you can find them all 
in the dictionary. 

It's the way a designer expresses his design that 
constitutes originality. Thousands of designs are 
made in the various design periods—Louis XIV, XV, 
XVI, Elizabeth, Queen Anne—and innumerable fa- 
mous artists made their reputations not upon originat- 
ing those styles, but by originating designs of those 
styles. 

Give an incompetent author the familiar scenes 
and plot of a play, tell him to put it into shape for act- 
ing and he will make a mess of it. 

Try to tell a good story as some monologue artist 
tells it, and see how you make out, 

What is there about a Millet or a Corot—a lot of 
sheep and grass, trees and a cottage? Nothing new 
about these details? No, But in the way the artist 
groups them and depicts them, you have a masterpiece, 

I would like to put these men who say there is 
nothing new in desin up to a table and pile up before 


them all the motifs they ever heard of, auricular 
shapes, anthemion and acanthus details, rocks and 
shells, frost formations, even to the bits of Chinese 
reminiscence—the whole familiar “bag of tricks” that 
you find ina Louis XV pattern and say to them, “Go 
to it, make a design.” 

They couldn't put them together, and it's the put- 
ting together of the elements that makes design. 

Te is the same with music. 

You can find all the tones on the keyboard of a 
piano, but it is the ability to evolve those tones in 
harmony of juxtaposition that constitutes music. It 
is not the mere production of sound, and it is the pres- 
entation of harmonious forms that makes for the suc- 
cess of a design. 

Originality and newness are shown in the ability to 
produce a new charm, even with old motifs. A brick 
wall is old enough, but if you put a brick wall design 
into a madras curtain and hang it in the window, you 
have a new and original curtain design and you are 
entitled to protection, 

The Design Registration bill asks for the designer 
at least the protection that is accorded a photographer. 
A photographer will snap the camera four or five times 
and present to you four or five proofs and of the 
four or five proofs there will be just one that you like 
They are ail of the same general style—the same eyes, 
nose, mouth, ears, chin—and yet the print that you like 
and order appeals to you because of its pleasing ex- 
pression. 

It is this expression that in the eyes of the law 
utes originality and the government gives the 
photographer a copyright on the way he does your 
face, and you cannot reproduce it without permission. 
The photographer gets protection at a cost of $1, but 
the designer, who does nothing mechanically with a 
camera, but with brush by hand, and after years of 
study, experience and labor, has to pay $45 to get this 
same protection, 


What the new law provides is the same inexpen- 
sive method of protection that the photographer and 
the author are given. 

Piracy is generally practiced to-day because the 
present law exacts so high a fee that very few de- 
signers or manufacturers can afford it—make the fee 
low enough and piracy will cease. 


ve th 
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Mr. Mosatann. That is perfectly satisfactory. I am not going to 
read it. 

This is a design that will appear in the spring season of next year, 
to give you an idea of design. 

Here is another one, a different rose, and another different one. 

There can be no antitrust or combinations that will limit the mar- 
ket. Every designer knows how to make a rose or a flower. There 
are thousands of them in nature. 

There are many more thousands limited only by the imagination 
of the competent designer. ; 

Here is a scarf design. This is another scarf design. You can use 
it as a table mat or you can use it as a scarf, as a chair back. There 
are thousands of different ways to use it. 

I sent a few to Europe, and the girls to whom I sent them made 
blouses of them and they are very lovely. 

This is Schiflli embroidery. 

We come next to Schiflli lace. From the narrowest quarter-inch 
lace we come up to this stuff which incorporates the old art of Europe. 
The rose design is still popular, a thing of beauty. 

Now, let me say something, gentlemen, and you have heard it be- 
fore. There is not a number here that cannot be made a little cheaper. 
Andas Ruskin said, “a little worse.” 

Our American people are not conscious of the fact that the sweetness 
of Jow price does not meet with the bitterness of poor quality. 
Through your conception of design protection you would give the 
American public something which they are entitled to at a cost com- 
parable to what you have today, more or less, because of the fact that 
we do not continually have to design to try to beat the competitor to 
the market. 

I am not going into detail. This is the last. 

Now, the Schifili lace, as you see it here, is comparable to the old 
type of Venetian lace that was made in Italy around 1500. That was 
the embroidered lace that had the third dimension. It is raised like 
this, the petal of the flower giving it additional beauty of elevation 
and padding. 

This is made on the Schiffli machine on pure silk. The silk is de- 
stroyed, leaving only the leace. That is the base material, pure silk. 

This is another Rivere in the pure Venetian type. I have got hun- 
dreds of them here, but let’s just leave that one here on the table. 
These are the little biddie laces. 

Senator Harr. Those are what? 

Mr. Mosmann. The small ones. These are the wider ones. I can 
leave those here for your files. 

This is the novelty item where we use rayon on lace and give it color, 
and we have all of these distinctive designs. 

Thaye on the shelf at home, about 18,000 different designs. This is 
another new number that is going into the spring line, very inex- 
pensive but attractive. Instead of small repeats they are very large 
repeats. 

And here are different types of embroidery where we put the color 
into the front to give it a two-tone effect. 

This is your lace that is bleached. You can keep all of these. 
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Here are some made with the bowknot designs. Here are the ones 
that use the rose designs again. 

The bowknot design is an old design, but the combination of the 
bowknot with the imitation Venice-type lace, in the booting, gives a 
new life and a new concept to it. 

I would also like to leave that here for your inspection. 

Here is one with color that we made up for a house in New York. 

Here isa petit point. Petit points have been in business since Adam 
and Eve were born, I believe. ‘That is why they use the fig leaf on it. 

And here is one with a lavender color. The limit of design is only 
limited by the imagination of man. There could be no other way. 

And let me say this: We have 500 different plants in a 5-mile area 
making Schiffli lace and embroidery, competing for the American 
market. 

There can be no antitrust thing there, because we have enough 
designers. 

We are only limited, as the previous speaker said, by one thing. 
The younger generation does not want to take up designing for 
embroidery because the apprenticeship is too long. There are no 
rewards by virtue of the fact that this work becomes worthless when 
it hits the market and is copied. 

They do not want to take up the profession. 

These samples I would like to leave with you. 

I would like to say one thing more, not in criticism of the program, 
but in cooperation: I feel that it is a step in the right direction. I 
feel that it will be good for labor. I feel that it will be good, 
consciously, for industry as a whole. 

I feel it would be a fair deal for the ultimate consumer. 

Let me say this: Might it be possible to place into the hands of an 
industry some plan where an industry could, through its own bureaus 
or agencies, file with their own people their designs? 

Infringement then would come up before an arbitration board and 
the award of the arbitration board, the same as in labor cases, could 
be filed with the local courts or Federal courts, if you please. 

The matter of damages to me is relatively unimportant. The main 
point that I have to make is the vile practice of design piracy. 

If that were possible, I think justice would be swift and in being 
swift it would be fair to everyone concerned. 

This was tried about 30 years ago. I have been in this business—— 

Senator Harr. Reference was made earlier today to it. 

Mr. Mosarann. Thank you. I didnot knowit. It was made before 
Icame in, I guess. 

Senator Harr. Mr. Mosmann, thank you very much. 

Mr. Mosaann. I am very honored, gentlemen, to have appeared 
here. 

I am very proud to know that sooner or later something will be 


done to improve this condition and do away with plain ordinary 


larceny. 

I thank you, gentlemen, for your attention. 

Senator Harr. It is my understanding also, Mr. Mosmann, that 
you had prepared a statement which will be made a part of the record. 

(The prepared statement of Ernest Mosmann referred to is as 
follows:) 
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STATEMENT OF ERNEST MOsMANN, REPRESENTING THE Scnirryi Lace & EMBROIDERY 
MANUFACTURERS ASSOCIATION 


More than 90 percent of the American Schiffli lace and embroidery industry is 
located in a 6-square-mile area in north Hudson and Bergen Counties in the 
State of New Jersey. This area runs along the western shore of the Hudson 
River opposite Manhattan Island. 

The Schiffii industry includes about 550 individual plants in this area with 
an average of two machines per plant. The Schiffli machine stitches embroidery 
on basic fabrics in an unlimited number of designs which are fed into the 
machine by means of a perforated cardboard roll similar to those used in a 
player piano. The industry employs 10,000 people. 

The lifeblood of the Schiffli industry is its designing segment. As a trade 
engaged for the most part in the fashion industry, devoting 89 percent of its 
production to the women’s apparel trade, we are largely dependent on our 
ability to create new and interesting designs to maintain the stability of our 
industry. Our geographical location, across the river from New York City, 
the world’s largest garment center, and the close proximity of our plants to one 
another provides a strong competitive aspect to the Schiflli industry. It becomes 
quickly apparent even to someone not familiar with the Schiffli industry that 
creating new designs and maintaining their exclusiveness until they have been 
marketed is a major problem under present patent and copyright laws. 

To market a new design, a Schiffli manufacturer must maintain a designing 
staff or hire an independent designer. Once the design has been drawn on 
paper it must be enlarged and then given to a technician known as a puncher. 
With the use of a punching machine the puncher translates the drawing into a 
series of perforations on a roll of cardboard which will activate the Schiffli 
machine and stitch the design on the fabric. These steps are costly and the 
manufacturer takes a further chance in creating. While he may have 10 designs 
made perhaps only 2 will be successful. Nonetheless he must still absorb the 
expense of creating designs which may not be marketable. 

The copier avoids these creative expenses by picking up established designs 
and marketing the embroidered fabric, invariably at a much lower cost. 

The situation becomes more complex. The pricing structure in the Schiffli 
industry is based on so many dollars per thousand stitches. A second copler 
will take the original design and by using fewer stitches will market a fabric 
cheaper than the first copier and so on down the line until the originator of the 
design is completely unable to compete in marketing his own design. 

Even the most zealous artist or craftsman will be frustrated by such hap- 
penings and will eventually stop creating new designs if he cannot have the 
protection of the law to maintain the exclusiveness of his creation. 

The vicious circle of design piracy does not stop with the frustration of design 
originators. As a design goes through the chain of copiers it loses the quality, 
beauty, and workmanship which appeared in the original. This gives the ulti- 
mate consumer an inferior grade of merchandise which stifles the demand for 
Schiffli lace and embroideries and has a slowing down effect on the entire indus- 
try. The shortening of demand results in a lack of available work and a cutback 
in the man-hours required to produce that work. The uncertainty of employ- 
ment has forced many workers into the ranks of the unemployed or out of the 
Schiffli industry's labor market. 

The inadequacy of present design legislation is the keystone in the Schiffll 
industry’s problems. Without a meaningful design protection law the industry 
will continue to decline losing in its fall the ability to create and foreing many 
of its workers into the open labor market. The passage of a fair and equitable 
law for design protection would be of great help to the future stability of the 
Schiffli lace and embroidery industry. 


Mr. Mosmann. That statement was filed by my association. I 
never file any written statements. 

Senator Harr. The committee will recess until 10 o’clock tomorrow 
morning. 
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There will be an interruption for the hearing on a nomination. 

Mr. Mosmann. I thank you for having given me the opportunity, 
gentlemen. 

Senator Harr. If this were being cast in Hollywood, I think you 
would have been the obvious choice for the last presentation, anyway. 

Thank you very much. 

Mr. Mosmann. Not because of my age, I hope. 

(Whereupon, at 4 p.m., the hearing was recessed, to reconvene at 
10 a.m., Thursday, August 17, 1961.) 
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THURSDAY, AUGUST 17, 1961 
U.S. SENATE, 


SupcomMitree on Parents, 
TRADEMARKS, AND COPYRIGHTS OF THE 
CoMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:10 a.m., in room 
2228, New Senate Office Building, Senator Philip A. Hart presiding. 

Present : Senators Hart and Kefauver. 

Staff members present: Herschel Clesner, assistant counsel; Clar- 
ence Dinkins, assistant counsel; and Thomas C. Brennan, investigator. 

Senator Harr. The committee will be in order. 

Having almost exhausted your patience, I am sure, we are now ready 
to hear the expression of the attitude of the Patent Office. 

Off the record. 

(Diseussion off the record. ) 

Senator Harr. Mr. Fay, we welcome you and ask that you intro- 
duce the others with you, and give us the reactions you have had to 
this bill. 


STATEMENT OF HORACE B. FAY, JR., ASSISTANT COMMISSIONER 
OF PATENTS; ACCOMPANIED BY P. J. FEDERICO 


Mr. Fay. Mr. Chairman, my name is Horace B. Fay, Jr., and I am 
Assistant Commissioner of Patents. I am present for the purpose of 
making a brief statement on the position of the Patent Office and the 
Department of Commerce on S. 1884. The Patent Office is also repre- 
sented at this hearing by Mr. P. J. Federico, a member of the Patent 
Office Board of Appeals who will be available to answer questions on 
the details of the bill. 

The views of the Department of Commerce on the bill, which, as 
prior testimony has made clear did not originate in the Department, 
have been requested by the committee. Pursuant to this request, a letter 
has been forwarded to the chairman of the Committee on the Judiciary, 
expressing the views of the Department of Commerce, which are also 
the views of the Patent Office. 

Tn accordance with established practice in commenting on legisla- 
tion, the proposed letter was referred to the Bureau of the Budget for 
clearance. The Bureau did not have suflicient time for both clearance 
of the report and coordination with other departments; consequently, 
the report does not have Budget’s clearance but there is leave to 
forward it with this qualification. P 
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The general nature of the report is that the Department of Com- 
merce believes that legislation in this field is warranted and desir- 
able. It is stated in the report (1) that designs such as those covered 
by S. 1884 are presently protected by design patents issued under 35 
United States Ot 171 et seq., but only if they meet the require- 
ments of title 35; and (2) that certain designs may be subject to copy- 
right. 

he creation of a separate, special type of protection for designs, 
peony adapted to this subject matter appears to be a desirable 
objective. 

Many designs for which protection from copying may be needed 
but which are of a character not susceptible to the more substantial 
protection of design patents would be protected, and, even in the case 
of those capable of design patent protection, the simpler procedure of 
registration may commend itself, even though a lesser degree of pro- 
tection is secured. 

For these reasons, the Department favors the enactment of legisla- 
tion along the general lines provided for by the bill. 

The Department’s report fing already, I believe, been received by the 
committee. And we respectfully request that it be made a part of the 
record. 

Senator Harr. It has, by an earlier order, been made part of the 
record. Thank you very much. 

Mr. Feperico. I know you would respond to questions, but, before 
that, I would appreciate your reaction to the testimony you have 
heard as to the bill. 

Mr. Kaarnsrem. Senator Hart, I think Mr. Federico had planned 
to testify a little later once the general 

Senator Harr. Yes; I understood if Mr. Federico has any com- 
ments he wants to make, we would be glad to have them. 

Mr. Fepertco. I do not have a prepared statement, but I anticipate 
that after the next speaker from the Copyright Office I will be asked 
a number of questions. 

Senator Harr. The Register of Copyrights, who has been very 
patient with us also, Mr. Kaminstein. - 


STATEMENT OF ABRAHAM L. KAMINSTEIN, REGISTER OF COPY- 
RIGHTS; ACCOMPANIED BY GEORGE D. CARY, DEPUTY REGISTER 


Mr. Kasonsrery. Thank you, Senator Hart. 

My name is Abraham L. Kaminstein, and I am the Register of 
Copyrights. I am accompanied by Mr. George D. Cary, the Deputy 
Register, on my right and your left. 

I do wish the record could show your patience and courtesy in con- 
ducting a hearing in midsummer, toward the end of the session, amid 
yotes on important measures before the Senate. I have overheard 
remarks during the past 2 days indicating that this has been an eye- 
opener to witnesses who have come here from different parts of the 
country and who wonder how a Senator spends his time. 

Senator Harr. Thank you very much. 

Mr. Kasunstrin. Really it is our thanks to you. 

No finer comment on the interest of the late Register of Copyright 
Mr. Arthur Fisher, in design legislation could have been made thar 
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the fine statement made yesterday by Senator O’Mahoney. It was 
especially important becaues it underlined Arthur’s feeling and that 
of the Copyright Office that there is no conflict here between the very 
worthwhile purposes of this bill and monopoly restraints. 

No one who knows Senator O’Mahoney’s outstanding antitrust 
record is likely to believe that anyone, even someone as persuasive 
as Arthur Fisher, could have misled Senator O’Mahoney on this point. 

You have heard something of the background of S. 1884 from prior 
witnesses. I should like to pay special tribute to the drafters and 
those who have worked on this project for the past 7 years. It has 
involved an immense amount of time, effort, and legal skill. Almost 
every section, clause, and word has undergone rigorous scrutiny and 
change. No one who saw early drafts of what were the predecessor 
bills to the bills introduced in the last session and the one before you 
now would recognize the language of this bill. These men and women 
have been truly dedicated. 

This is not to say that the bill cannot stand improvement. But the 
test is that they stand ready and anxious to consider and make such 
improvements. 

Last year we faced bills which were identical in the main but 
differed on important points. These difficulties have been reconciled 
with the expenditure again of a great amount of time, study, and 
mutual understanding. This was no easy task in a very difficult field. 

It should also be pointed out that this is probably not an ideal bill 
from the designer’s and manufacturer’s point of view. Some of the 
witnesses and proponents asked for additional remedies yesterday. 
I take no position on these except to say that S. 1884 is an effort to 
provide the minimum necessary protection in this field, a modest ap- 
proach rather than a final solution to all the designer’s problems. 

Copyright has become an extremely controversial field of the law. 
The interests represented frequently have opposing and conflicting 
aims and purposes. We are, therefore, sensitive to the motives which 
lead someone to ask for changes in the law. 

We have been equally sensitive to these considerations in S. 1884, 
but anyone who has participated in prior annual meetings—not this 
last meeting—of the American Bar Association, the Patent, Trade- 
mark, and Copyright Section, can have no doubt as to the heat and 
controversy engendered by this bill or its predecessors. 

Throughout it all there has been a steady and continued drive to- 
yer aibertecting the bill, changing its language, and making it a bet- 

er bill. 

Especially prominent have been the coordinating committee and 
the leading members of the bar. In this connection what motives 
can we attribute to the dedication of someone like Judge Rich in 
steadfastly remaining as Chairman of the Coordinating Committee 
when he might easily have retired from the field of battle to the quiet 
of the judge’s chambers? 

I think the public interest has been well served in the fashioning of 
this bill and im the work done by the members of the Senate staff 
and of both the Patent Office and the Copyright Office which has 
need. additional safeguards. And, of course, both Offices support 
the bill. 
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I should like to introduce into the record for the committee files two 
bibliographies compiled under the direction of Barbara Ringer, the 
very able chief of the Examining Division of the Copyright Office. 
They are some indication of the extent of literature in this field. 

Senator Harr. Both of these will be received for the committee 
files. 

(The documents referred to will be found in the files of the sub- 
committee. ) 

Mr. Kaasnnsrern. I also submit a study by William Blaisdell, an 
economist formerly attached to our office, on some facts and opinions 
and general attitudes and the need for design protection. 

Senator Harr. This will also be received. 

(The document referred to will be found in the files of the sub- 
committee. ) 

Mr. Kamrysrer. This study will soon be published by the Patent, 
Trademark, and Copyright Journal of Research and Kducation of 
the George Washington University. It is not an exhaustive sampling 
of opinion, but it illustrates the need for new design protection and 
the feeling of a majority of those queried that new design legislation 
is needed, a fact which has been amply demonstrated in the past 2 
days. 

I should also like to make one statement as to the question of con- 
stitutionality. 

I have no doubt as to the constitutionality of the approach taken 
by S. 1884, and I do not think I have ever heard anything from the 
attorneys who have studied this at some length that would lead me to 
doubt it. And I should like to introduce into the record the article 
referred to by Judge Rich, by Karl B. Lutz, “Can Ornamental De- 
signs for Useful Articles Be Protected by Copyrights?” 

Senator Harr. This will be made a part of the record at this point. 

(The document referred to follows :) 


CAN ORNAMENTAL DESIGNS FoR UseruL ARTICLES Be Prorectep py Copyricnt? 
CONSTITUTIONAL BASIS OF THE WILLIS BILL 
(By Karl B. Lutz*) 


SUMMARY 


The Willis bill proposes to grant protection under copyright prin- 
ciples “to original ornamental designs of useful articles.” The 
question arises whether such designs can be protected under the 
copyright clause of the Constitution. The article examines this 
clause of the Constitution as to its background, textual meaning, 
and interpretation by the courts, and arrives at the conclusion that 
the objective of the Willis bill is within the legislative power of 
Congress as granted by the copyright clause of the Constitution. 


A demand has been growing in this country over many years for some 
adequate protection for ornamental designs applied to useful articles. This 
demand became so insistent in recent years that a coordinating committee’ 
of nationwide Scope was established to work on the problem. After much study 
this committee formulated a draft of proposed legislation, which was introduced 
in Congress on July 23, 1957, as the Willis bill (H.R. 8873). 


*A member of the Pennsylvania Bar, Mr, Lutz has for several years been on the Com- 
paattee on Program for Protection of Industrial Designs of the Section on Patent, Trade 
mark, and Copyright Law of the American Bar Association. 

A committee of the National Council of Patent Law Associations. 
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Some persons oppose such legislation on the ground that there is no existing 
need for additional design protection. The present article will not deal with 
that phase of the problem, although the author agrees with those who urge that 
there is a need. Vroof of need can be supplied by those directly connected with 
industries, such as plastics, dress goods, etc., where the need seems to be 
greatest.? 

Nor will this article discuss details of the Willis bill. Doubtless some im- 
provement can be made in some features of this bill, and careful study should 
be given to it. But on the whole the bill is based on sound copyright principles, 
which we will examine. 

Many persons have expressed doubts concerning the constitutionality of this 
proposed new law, and the present writer was formerly of that opinion, But 
recently a more thorough study of this matter has resulted in a change of mind, 
and this article will present a summary of that study. 

The argument on constitutionality grows out of the fact that the words of the 
Constitution appear to provide for granting copyright protection only for the 
“writings of an author.” Taken strictly and with a narrow present-day interpre- 
tation, this phrase does not appear to include the ornamental designs for useful 
articles which we are discussing. However, in interpreting the Constitution, an 
honest effort should be made to understand what was intended at the time the 
Constitution was adopted, and to follow that meaning. This type of interpreta- 
tion must be based on a historical study of the subject, and this article will follow 
that pattern. I irst we will discuss the history of copyright protection prior to the 
Constitution. Then we will analyze the Constitution itself, and follow with a 
study of events since the Constitution. 

In studying the history of copyright law we will become convinced of the 
truth of the statement that ‘The law follows business but often lags far behind 
it.’*° This is a very concise way of saying that law (statutory or court made) 
usually gives protection after a need for protection has arisen, but sometimes only 
after the need for protection has become very acute. It is well illustrated by the 
history of laws for the protection of “intellectual property,” * including the type 
of designs under discussion. 

During the Middle Ages the custom developed almost simultaneously in several 
European countries of granting monopolies on newly invented or imported in- 
dustries. In each case the primary motive was to build up the local economy, but 
it soon became apparent that this could best be done by giving the originator a 
property right, thereby providing an incentive for others to make similar inno- 
vations. 

The Republic of Venice developed a fairly complete system providing for 
patents and copyrights.® At first, individual grants were made of patents and 
copyrights, and even a design patent on type faces was issued. General laws fol- 
lowed. Thus, an enactment of 1474 promised a 10-year monopoly to the inventors 
of new arts and machines. In 1517 a general copyright statute was enacted, 
These were the forerunners of modern statutory protection. But, since our 
legal institutions developed primarily from those of Great Britain, it is quite 
proper to start our detailed study with that country. 


GREAT BRITAIN 


In Great Britain, as elsewhere, the need to develop home industry led to the 
development of a patent system. Queen Elizabeth saw the need to hasten tech- 
nological progress in her country, so she expanded the system of royal grants, 
or patents, to encourage the introduction of new industries. Abuse of these 
grants by giving monopolies of standard commodities led to a regulatory statute, 
the Statute of Monopolies, 1623, which abolished the improper commodity mo- 
hopolies, but approved and placed on a statutory basis the patents for “new 
manufacturers within this realm.” 


? A, convincing case for the need of this type of protection is made by Walter J, Derenberz 
In “Copyright No-Man’s Land : Fringe Rights in Literary and Artistic Property,” 35 J. Pat. 
Off. Soc'y, Nos. 9, 10, and 11 (1953). 
room onan C. DeWolf, “An Outline of Copyright Law” (Boston: John W. Luce & Co., 

oO), p. 1. 

‘The phrase “intellectual property” is an internationally recognized phrase to cover all 
products of man’s intellect subject to protection by law and therefore includes patents, 
copyrights, trademarks, and designs. 

©Frank D. Prager, “A History of Intellectual Property From 1545 to 1787," 26 J. Pat. 
OW. Soc’y, 711. 
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Likewise in the copyright field the statutes followed the need. The first regu- 
lation of books in England was to suppress seditious and heretical books by 
giving (1556) the exclusive right to print books to a guild called the Stationers’ 
Company. When the writing and printing of books became more important, 
authors began to demand some protection, and this demand led to the first copy- 
right law, the Statute of Anne, 1710. This law, entitled “An act for the en- 
couragement of learning,” gaye exclusive rights for 21 years in the case of 
books already in existence, and for 14 years with a possible renewal of 14 years, 
in the case of new books.‘ 

The first extension of this statute occurred in 1734 with the so-called Hogarth 
Act to grant protection to “engravings, and historical and other prints.” This 
law, the first statutory protection for works of art, was modeled after the Copy- 
right Act of 1710, but instead of “author,” referred to “inventor, designer, or 
engraver.” 

William Hogarth, the famous painter and engraver, was primarily responsible 
for this law. Prior to his day there had been no demand for protection of works 
of pictorial art. But with the invention of lithography it became possible to mul- 
tiply such works commercially and Hogarth led the agitation for protection. 

This Hogarth Act was so well received that in 1767 the term of protection 
was extended from 14 years to 28 years, and in 1777 it was strengthened to give 
additional modes of redress to injured parties. 

The field of copyright protection was further broadened in 1787 by passage of 
an act giving protection to designs for fabrics, and in 1798 by an additional 
act covering statuary. A law of 1843 extended protection to ‘useful designs 
applied to any articles of manufacture, so far as the same should be for the shape 
or configuration of such article.” 

Currently, the Registered Designs Act of 1949 provides for the “protection of 
industrial designs, but if the design is not used or intended to be used as a model 
or pattern to be multiplied by an industrial process, then it may be protected as 
an “artistic work” under the Copyright Act. 

This Registered Designs Act affords protection on copyright principles for 
“any new or original design.” Protection extends for 5 years, renewable for two 
additional terms of 5 years each. The originator of the design is called the 
author. 

FRANCE 


While Great Britain pioneered in modern copyright protection for literary 
works, the earliest statutory protection for industrial designs was given by 
France. Here again the demand for protection preceded the law. 

The need first arose in Lyons, which was one of the oldest and largest trading 
centers of Europe. Silk goods was one of the chief staples of its trade. In 1711 
the local council enacted an ordinance, approved by Parliament in 1717, which 
forbade any workman in the silk industry from stealing “any designs which 
have been entrusted to them for manufacturing purposes.”*7 In 1744 this law 
was broadened by a provision against violation of design property, regardless of 
fiduciary relationships. In 1787 this law was extended to cover all of France, 
and in 1793 its scope was broadened to cover all the different products of in- 
dustrial art. This statute was the first law covering broadly all “industrial 
designs.” Some of the early English writers on the subject attribute France’s 
leadership in the general field of style to its good design laws.* 

In France at the present time protection of a design applied to a utilitarian 
object is very broad. If the design has sufficient artistic merit it may be pro- 
tected under the Copyright Act of 1902. If the design is of a more humble and 
utilitarian nature, protection may be had under the law of 1909 covering draw- 
ings and models. In any particular case the French courts place primary im- 
portance on the property right which the first producer has in such intellectual 
and artistic property. 


AMERICAN COLONIAL COPYRIGHT ACTS 


When the English colonists came to these shores they brought along their 
laws and customs. As soon as they had carved a foothold in the wilderness they 
felt the need for developing local manufacture of certain basie materials, such 


“These periods of time were multiples of the 7- { 

the term of pene was originally set at 14 years ape ovepprenticeship. ~ Similany 
7 Praged, ibid., p. 752. 
*Thomas Turner, “On Copyright in Design in Art and Manufactures” (London, 1849). 
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as cloth and metals. To achieve this purpose they started quite early to utilize 
the system of patent grants then being used in Wngland. 

Statutes similar to the English Statute of Monopolies were adopted by Massa- 
chusetts in 1641, in Connecticut in 1672, and in South Carolina in 1691. These 
colonies and several others passed individual legislative grants giving exclusive 
rights for new inventions as well as grants covering the manufacture of staple 
commodities. The patent grants undoubtedly helped to build up local indus- 
tries that made it possible for the colonies to fight for and win their independ- 
ence from Britain. 

That there was some early demand in the colonies for copyright protection is 
shown by the fact that a Massachusetts law of 1672 provided: 

“No printer shall print any more copies than are agreed and paid for by the 
owner of said copy or copies, nor shall he nor any other, reprint or make sale 
of any of the same, without the said owner's consent, upon forfeiture and 
penalty * * *.”° 

Knowledge of the general theory of the protection of intellectual property, 
especially copyright law, was brought home to all American lawyers by Black- 
stone’s “Commentaries.” The first American edition, printed in 1771, contained 
the following section: 

“When a man by the exertion of his rational powers has produced an original 
work, he has clearly a right to dispose of that identical work as he pleases, 
and any attempt to take it from him, to vary the disposition he has made of it 
is an invasion of his right of property * * *. 

“But, exclusive of such copyright as may subsist by the rules of common law, 
the statute of 8 Ann. c. 19, hath protected by additional penalties the property 
of authors and their assigns * * *. All of which appear to have been suggested 
by the exception in the statute of monopolies, 21 Jac. I, c. 8, which allows a 
royal patent of privilege to be granted for fourteen years to any inventor of a 
new manufacture, for the sole working or making of the same; by virtue 
whereof a temporary property therein becomes vested in the king’s patentee.” ” 

Blackstone soon became the leading authority in the American colonies on 
common law, and the above passage may have helped to crystallize a demand 
for copyright protection. The first State law, passed by Connecticut on Jan- 
uary 8, 1783, was called “An Act for the encouragement of literature and 
genius.” It provided that “the author of any book or pamphlet not yet printed, 
or of any map or chart * * * shall have the sole liberty of printing, publishing, 
and vending the same within this State * * *.”“ An interesting feature of this 
law was that it gave a court power to grant a compulsory license in case the 
proprietor did not furnish enough copies to satisfy the public, or sold them at 
unreasonable prices. 

The demand for copyright protection became quite strong at this time. 
Noah Webster, of dictionary fame, was one of the advocates of legislation. 
Many petitions and memorials were sent to the Continental Congress, which 
passed a resolution on May 2, 1783, recommending that the several States 
“secure to the authors or publishers of any new book not heretofore 
printed * * * the copyright of such books * * *”2 The result was that by 
1786 every State except Delaware had passed a copyright statute.” 

Most of these State laws contained specific reference to the “authors” of 
“hooks,” “pamphlets,” “treatises,” “literary works,” or “writings.” Three of 
them, Connecticut, Georgia, and North Carolina, included the “author” of “any 
map or chart.” 

Such was the condition of copyright law in America at the time of the 
Constitutional Convention. 


© Theodore Solbert, “Copyright Enactments of the United States, 1783-1906,” Copyright 
Bulletin 3 (1.908); p- 113. ‘ ¥ 

W” Blackstone’s “Commentaries” (Philadelphia, 1771), Il, p. 405. In Millar vy. Taylor 
(1769) Blackstone, as counsel for plaintiff had argued in favor of a perpetual common law 
copyright, and the Court of King's Bench had agreed with him. But in 1774 the House of 
Lords upset this decision, and held that once a work was published it was subject to the 
Copyright Act. = 

wCopyright Laws _of the United States, 1783-1957" (Washington, D.C.: Copyright 
Office, the Library of Congress, 1957), p. 2. 

32 Ibid., p. 1. = 

38 Fach of these State laws {s given In full In “Copyright Laws, ibid. 
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HISTORY OF THE COPYRIGHT CLAUSE OF THE CONSTITUTION 


The events leading up to the adoption of the patent-copyright clause of the 
Constitution have been related many times. However, we must report on the 
copyright clause in order to set the stage for a fair interpretation. 

Difficulties and inconvenience arising from the existence of 13 independent 
State governments had resulted in a moyement for a central government with 
limited powers. James Madison, then a member of the Virginia House of Dele- 
gates, proposed calling the Annapolis Convention, which led to the Constitutional 
Convention in 1787. 

Madison, who had “read law,”** was probably better versed in political 
science than any other delegate, and has been called the “Father of the Constitu- 
tion.” Just prior to the convention he had made a study of confederacies * and 
written a paper on “The Vices of the Political System of the United States.” 
This paper listed among the “vices” the “want of uniformity in the laws concern- 
ing nauralization and literary property.” 

Another prominent figure was Charles C. Pinckney, of South Carolina. He 
had been educated at Oxford and was a member of the British bar, so he, too, 
must have been familiar with the British laws on copyright. 

Four days after the convention opened, Governor Randolph presented the 
Virginia plan “for a federal government,” which was largely the work of Madi- 
son. Other plans were presented by Hamilton, Paterson, and Pinckney. Dis- 
cussion and compromise proceeded for 2 months until July 26, when a Committee 
of Detail, which included Madison, was selected to incorporate into a written 
constitution the provisions that had been agreed upon. The first draft, reported 
on August 6, contained no clause relating to patents and copyrights. 

On August 18 Madison proposed” that certain “additional powers” be vested 
in the Legislature of the United States, including power— 

“To secure to literary authors their copyrights for a limited time. 

“To encourage, by proper premiums and provisions, the advancement of useful 
knowledge and discoveries.” 

Madison's notes had originally included this additional clause : 

“To secure to inventors of useful machines and implements the benefits thereof 
for a limited time.” 

The inadequacy of the reports leaves it uncertain whether Madison included 
this last clause in his actual proposals to the Convention, but probably he omit- 
ted it on the theory that it was included in his second proposal given above. 

On the same day Charles Pinckney made the following proposals, almost dupli- 
eating those of Madison: 

“To grant patents for useful inventions. 

“To secure to authors exclusive rights for a certain time. 

“To establish public institutions, rewards, and immunities for the promotion 
of agriculture, commerce, trade, and manufacture.” 

The proposals of Madison and Pinckney were referred to a committee on 
Style, of which Madison was a member. This committee’s report, which was 
adopted by the convention without a dissenting vote, placed the following 
clause in section 8 of article I: 

“The Congress shall have Power * * * to promote the Progress of Science 
and useful Arts, by securing for limited Times to Authors and Inventors the 
exclusive Right to their respective writings and Discoveries.” 


GENERAL INTERPRETATION OF THE COPYRIGHT CLAUSE 


It is to be noted that the clause finally adopted includes the proposals of 
granting copyrights to authors and patents to inventors, but omits any provision 
for “premiums” or “rewards” as suggested in the preliminary proposals of both 
Madison and Pinckney. In other words, the Convention adopted the free en- 
terprise method of self-help, and rejected payment of rewards out of the Public 
Treasury. 

The only contemporary discussion of this clause is the following passage by 
Madison in No. 43 of the Federalist : 


“E. S. Corwin, “The Posthumou p q ‘ awyer,’ 
(Oster 1530), s2., oie 6 Career of James Madison as a Lawyer,” A.B.A.J. 
apers 18, 19, an 0! ¢ Federalist are based on this essay 
Max Ferrand, “The Records of a tony. "(New : > ¥s 
Datvemity Gre 9th Te ae the Federal Convention” (New Haven, Conn.; Yale 
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“The utility of this power will scarcely be questioned. The copyright of 
authors has been solemnly adjudged, in Great Britain, to be a right of common 
law. The right to useful inventions seems with equal reason to belong to the 
inventors. The public good fully coincides in both cases with the claims of 
individuals. The States cannot separately make effectual provision for either 
of the cases, and most of them have anticipated the decision of this point, by 
laws passed at the instance of Congress.” 

In mentioning a common law right of authors Madison was referring to a 
decision of the House of Lords” in 1774 which held that an author had a 
common law copyright in his unpublished work, but that a published work was 
subject to the Copyright Act. 

The passages quoted in full above are the only ones available bearing di- 
rectly on the patent-copyright clause of the Constitution. A study of these 
in the light of a full knowledge of the long historical background, and taking 
the large view required when we are construing a constitution, leads us in- 
evitably to the conclusion that in adopting this clause the Convention intended 
merely to transfer all power over the subjects of copyright and invention to 
the Federal Congress. 


ANALYSIS OF THE SPECIFIC LANGUAGE OF THE COPYRIGHT 


In order to make a complete study we will analyze every word of this clause 
of the Constitution. 

This clause is a good example of the “balanced” sentences often used at that 
time in formal writing. It starts first with two objects to be promoted; next 
names the two types of persons to be encouraged; and ends with two types of 
subject matter to be protected. By grouping together the object, person, and 
subject matter that are related, we find the copyright part of the clause 
reads as follows: 

“The Congress shall have power * * * to promote the Progress of Science 
* * *® by securing for limited Times to Authors * * * the exclusive Right to their 
Writings * * *.”% 

The word “science” at that time had a meaning quite different from the one 
now current. It meant “knowledge” in general.” ‘This distinction between the 
fields of copyrights and patents was carried over into the first statutory enact- 
ments. The first copyright law was entitled “An act for the encouragement of 
learning,” while the first patent law was entitled “An act to promote the progress 
of useful arts.” 

The presence in the clause of the phrase “limited times” is not a new limita- 
tion, but was the usual one used in connection with patents even before the 
Statute of Monopolies (1623). A definite time limitation on copyright had been 
included in the first copyright statute (Statute of Anne, 1710) and in every 
subsequent copyright statute. 

A study of the background and history of this constitutional clause should con- 
vince anyone that in using the phrase “promote the progress” the convention 
was not consciously adopting any words of limitation, but was merely expressing 
the conviction that the granting of patents and copyrights does “promote prog- 
ress.” This conviction was based on 200 years of experience with patents in 
England and the American colonies, and on over 100 years of experience with 
copyrights. 

There has been some debate concerning the phrase “securing * * * the ex- 
clusive right.””. Some have argued that the word “securing” implies the effective 
guarding of a preexisting common law right, rather than the creation of a new 
statutory right. The quotation given above from Madison's paper in The 
Federalist taken alone would tend to support that view. However, it must be 
remembered that Madison’s preliminary proposal had contained the phrase 
‘limited times.” showing that he acknowledged the rightness of a statutory 
time limitation. The tenor of the whole passage indicates that he was merely 
expressing his approval of patents and copyrights, and was arguing that power 
over them should be lodged in Congress, rather than in the separate States. His 


% Donaldson vy. Becket, 2 Bro. Patent Cases 129. 

18 This division of the clause was rediscovered by DeWolf, tbid.. p. 15. Tt fs documented 
in Lutz, “Patents and Science,” 18 Geo. Wash. L. Rey. 50-55 (1949), and was adopted in 
ypeateport of the House Committee on the Judiciary which accompanied the 1952 Patent 
Ac 

Samuel Johnson's dictionary of 1755 gives “knowledge” as the first meaning of the 
word ‘‘science,”’ 
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reference to Great Britain shows he approved of the way the problem had been 
handled there. 

It has been argued that the word “exclusive” means that the right granted 
must be a fee simple which is beyond the power of Congress to qualify or regu- 
late. But prior history shows that colonial grants of both patents and copy- 
rights often contained definite conditions subsequent. The best evidence indi- 
cates that the phrase “securing * * * the exclusive right” was the current way 
of referring to the grant of patents and copyrights.” 

There remains to be discussed only the phrase “writings of authors.” In 
their preliminary proposals Madison referred to “literary authors” and Pinckney 
to “authors.” The committee on style used the words “authors” and “writings.” 
But Madison, a member of this committee, knew about the laws of Great Britain, 
where copyright was not limited to books. He was probably familiar with 
Blackstone's defense of the right of a man who has “produced an original 
work.” He must also have known that the laws of three of the new States cov- 
ered the “author” of “any map or chart.’ His broad defense of the patent- 
copyright clause in The Federalist certainly does not indicate any narrow 
view of the clause. And we have shown above that aside from the mention of 
“limited times” there is no apparent limitation in the copyright clause itself. 

Books and pamphlets were, of course, the best-known product of authors at that 
time, and doubtless the convention used the term “writings” merely as a symbol 
of copyrightable subject matter. 

All this evidence supports a conclusion that in adopting the copyright clause 
the Constitutional Convention did not have any narrow limitations in mind, 
but merely meant to transfer all power over the subject of copyright from the 
States to the Federal Congress. Congress would therefore be free to legislate in 
this broad field to meet needs as they arose. 


ACTION BY CONGRESS 


The first Copyright Act. passed in 1790, was entitled “An act for the en- 
couragement of learning, by securing the copies of maps, charts, and hooks, 
to the authors and proprietors of such copies * * *.’ Note that this title is 
similar to the title of the English Statute of Anne, of 1710. 

The First Congress included as Members James Madison and many others 
who had attended the Constitutional Convention, and their passage of this act 
shows that they did not interpret the constitutional clause as being limited 
to literary productions. 

An interesting sidelight on the protection of ornamental designs is furnished 
by the action of the first Superintendent of Patents, who also administered 
the Copyright Act. This office was created in 1802 by James Madison, then 
Secretary of State, who appointed to it his friend and neighbor, Dr. William 
Thornton. 

As the business of the “Patent Office’ grew, it became advisable to put 
into writing a guide to proper procedure. So on March 5, 1811, Superintendent 
Thornton issued an 11-page pamphlet of information concerning patents and 
copyrights. After explaining the statutory procedure for obtaining a copy- 
right, which included depositing copies with the clerk of the local Federal court, 
the pamphlet contains this passage: 

“In securing designs for paper hangings and ornaments for rooms, ete. a 
specimen of each should be deposited in the clerk’s office, where the inventor 
resides, who will describe in writing, all the ornaments, and the colors used 
in each, so as to designate them with the changes that are proposed to be used 
in changing the ground and general tint. Let each paper thus described, be 
numbered 1, 2, 3, &c. and after entering them in the clerk’s office, and publishing 
them as directed, let a specimen of each be sent to the hon. the secretary of 
state, or through him to the person who directs the patent office, with corre- 
sponding descriptions and numbers; & a certificate of such a deposit will com- 
plete the requisitions of the law in securing the exclusive right to each original 
production of genius.” 

This pamphlet was undoubtedly approved by Thornton’s friend and superior, 
James Madison, and hence it lends added weight to the opinion that Madison 
did not take a limited and literal view of the patent-copyright clause of the 
Constitution. 


“QLutz, “Are the Courts Carrying Out Consti y 7 
J. Pat, OM, Soe’y 2 (October 1983). ig onstitutional Public Policy on Patents?" 84 
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The incident also shows that by 1811 there was a demand for protection for 
designs such as “paper hangings and ornaments for rooms.” In meeting this 
need the rules referred to the “inventor” of the design, but the procedure was 
purely copyright. 

The present writer does not know of any records to show how this procedure 
was used to protect ornamental designs. Any records that may have been kept 
were destroyed when the Patent Office (Blodgett’s Hotel) was destroyed by fire 
in 1836. 

No doubt the procedure was used, as there continued to be a demand for design 
protection. The next record of any action is the suggestion made by Commis- 
sioner of Patents Ellsworth in 1841 that the issuing of design patents be author- 
ized by statute. 

‘As the result of this request, when an act was passed in 1842 to amend the 
patent statute, a section was included providing for the issue of a patent to 
anyone who “may have invented or produced any new and original design for 
a manufacture,” ete.** The section then proceeded to enumerate a number of 
classes of articles, including designs for “woolen, silk, cotton, or other fabrics,” 
statutes, and designs “to be placed on any article of manufacture.” This enu- 
meration would appear to include everything intended to be included in the 
Willis bill covering ‘ornamental designs for useful articles.” 

If at this time the history of our patent law had taken a different course, it is 
possible that this intended coverage of designs would have developed so as to 
have adequately met the present-day demand for design protection. 

At the time the 1842 act was passed the question of the amount of novelty 
necessary to constitute invention was almost a moot question. Infringement 
suits were tried before juries, and the question of “novelty” was left to the 
decision of the jury, reviewable only as a finding of fact. 

Hence it seems certain that when the “design patent” section was added to 
the Patent Act in 1842, no one contemplated a requirement that the designs to be 
protected must have “inventive” novelty, as we use that term today. 

However, shortly thereafter, that is, in 1850, the Supreme Court decided in 
Hotchkiss v. Greenwood, 52 U.S. 248, 13 L. ed. 683, that a patentable invention 
must exhibit “more ingenuity and skill * * * than * * * possessed by an ordi- 
nary mechanic acquainted with the business.” From this time on the courts 
began to require this element of patentable novelty. ~ 

The design section of 1842 had included a clause that design patents were to be 
issued “as in the case now of application for a patent.” Therefore, as the re 
quirement of patentable novelty grew it came to be applied to design patents. 

This historical development was unfortunate, becaue most ornamental de- 
signs for useful objects involve a lesser amount of ingenuity than that required 
to pass the test of “patentable invention,” as has been recognized in every other 
civilized country. The result has been that very few U.S. design patents have 
been able to pass the invention test, and this is one factor behind the long and in- 
sistent demand for protection on copyright principles, which merely require that 
the production be the original intellectual work of an author. 

Since the history of design patents is not within the scope of this article, we 
will turn back to our study of congressional action relative to copyrights. We 
find that subsequent to the first Copyright Act of 1790, laws were enacted to ex- 
pand the subject matter that could be copyrighted. In 1802 protection was ex- 
tended to historical and other prints.* 

In 1881 the subject matter was expanded to include musical compositions and 
cuts. The committee report on this bill stated that “the law of copyright ought 
to extend to musical compositions, as does the English law.” * 

Further extension of subject matter was made in 1856 to the public perform- 
ance of dramatic works; in 1865 to photographs; in 1870 to “paintings, drawings, 
chromos, statuettes, statuary, and models or designs intended as works of fine 
art,” and in 1912 to motion pictures. 

These actions by Congress show a continued adherence to the broad interpre- 
tation of the constitutional copyright clause adopted by it in 1802, And they 
parallel in a remarkable way legislative action taken in Great Britain and other 
countries to extent copyright protection to new needs as they arise. 


“1 Act of Aug. 29, 1842, sec. 3. 

The history of congressional action is thoroughly covered fn the article by Lichtenstein, 
et al, “Study of the Term ‘Writings’ in the Copyrighted Clause of the Constitution, a1 
N.Y.U. L. Rey. 1263-1812 (November 1956). 

Lichtenstein, id., at 1270. 
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When the copyright statutes were amended and consolidated in 1909, the new 
law contained a clause which read as follows: 

“Sec. 4. That the works for which copyright may be secured under this act 
shall include all the writings of an author.” 

It might seem that the draftsmen who inserted this clause intended to ex- 
haust the constitutional power of Congress, since if repeats the phrase “writings 
of an author.” But the committee report which accompanied the new statute 
specifically stated that there was no intention to change in any way the construc- 
tion which the courts have placed on the word “writings.” 

The ambiguous section, which is retained in 17 U.S.C. section 4, was held by 
the Court of Appeals for the Second Circuit “ as having a more limited meaning 
than the corresponding clause of the Constitution. In the view of the consti- 
tutional clause taken in the present article this section 4 was based on a mis- 
conception of the constitutional meaning. It appears that there was a division 
of opinion within the committee as to the purpose and effect of the seeti i 
someone had proposed using the word “works’’ instead of “writi 


from the statute. 
ACTION BY THE COURTS 


Almost without exception the courts have approved of the broad view of the 
copyright clause taken by Congress. The Supreme Court accepted it in Burroir- 
Giles y. Sarony * (1884). In that case the defendant argued that a photograph 
was neither a “writing nor the production of an author.” But the Court upheld 
the copyright and said: 

“The construction placed upon the Constitution by the first act of 1790 and 
the act of 1802, by the men who were contemporary with its formation, many 
of whom were members of the Convention which framed it, is of itself entitled 
to great weight, and when it is remembered that the rights thus established 
have not been disputed during a period of nearly a century, it is almost con- 
clusive * * *. 

“An author in that sense is ‘he to whom anything owes its origin: originator: 
maker; one who completes a work of science or literature.’ * * * 

“Nor is it to be supposed that the framers of the Constitution did not under- 
stand the nature of copyright and the objects to which it was commonly applied, 
for copyright, as the exclusive right of a man to the production of his own genius 
or intellect, existed in England at that time. * * *” 

In the T'rade-Mark cases * it was argued that a law of Congress regulating 
trademarks came under the patent-copyright clause of the Constitution. The 
Supreme Court, in analyzing the clause, pointed out that copyrightable matter 
involves “the fruits of intellectual labor,” whereas in many cases a trademark is 
“the adoption of something already in existence as the distinctive symbol of the 
party using it.” In refusing to extend the copyright clause to cover the field of 
trademarks, the Court did not in any way restrict the area of material that can 
be covered under true principles of copyright, but merely pointed out that 
typical trademarks do not come within that area. 

The Supreme Court touched upon the interpretation of the copyright clause 
in a recent case, Mazer y. Stein,” in which it held that statuettes of dancing 
figures, which had been registered as “works of art” were entitled to copyright 
protection even though actually used as lamp bases, which are articles of utility. 
The majority opinion says: 

“The petitioners assume, as Congress has in its enactments and as do we, that 
the constitutional clause * * * includes within the term ‘authors’ the creator 
of a picture or a statue.” 

A dissenting opinion by Mr. Justice Douglas, concurred in by Mr. Justice 
Black, raised the question whether statuettes can be considered as “writings of 
an author.” In spite of the fact that statuettes were specifically included in the 
field of copyright by Congress in 1870, and that act was at least inferentially 
approved in 1884 by the Supreme Court, these Justices would reopen the matter, 
and suggest further research. That invitation has furnished the motive for the 
present study, and for other articles that haye recently appeared in this field. 

The lower courts have discussed the scope of the copyright clause in many 
cases, but the consensus of opinion favors a broad interpretation upholding the 


* Capitol Records, Inc. v. Mercury Record: rp., 221 B. 2d 657 
=111 U.S, 53 (1884). edeenes 22) #24 007. 
100 U.S. §2 (1879). 
7 347 «U.S, 201 (1954). 
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power of Congress to extend protection to new subject matter as long as it comes 
within general principles of copyright law.* This attitude was well stated by 
Judge Learned Hand in an opinion upholding copyright protection on a code of 
cable words. He said it is not true that the Constitution: 
“embalms inflexibly the habits of 1789. * * * Its grants of power to Congress 
comprise, not only what was then known, but what the ingenuity of men should 
devise thereafter. * * * The new subject matter must have some relation to 
the grant; but we interpret it by the general practices of civilized peoples in 
similar fields, for it is not a straitjacket, but a charter for a living people.” * 
This statement by Judge Hand and the language quoted above from the 
Supreme Court's opinion in Burrow-Giles yv. Sarony very clearly summarize both 
the historical data and the principles involved. Every writer who has made 
any considerable study of the subject seems to agree that the copyright clause 
should be given a broad interpretation.” 


OBJECTIVE OF THE WILLIS BILL 


It follows from the above discussion that in studying the Willis bill we must 
avoid the mistake of starting with an attempt to interpret the single word 
“writings.” Rather we must start with a broad inquiry as to whether the 
objective falls within the general principles of copyright law. 

The authors of the Willis bill have been careful to base it on copyright prin- 
ciples. Protection depends upon “originali in the sense that the ornamental 
design is the intellectual product of the “author.” Infringement results from 
actual copying, as in the case of copyrights. It would seem that this bill comes 
within general principles of copyright law, and therefore lies within the power of 
Congress to legislate in this field. 


CONCLUSIONS 


In the above study we have considered the historical development which 
preceded the Constitution; we have analyzed the constitutional clause; and we 
have briefed the subsequent action by Congress and the courts. All of this evi- 
dence points in one direction, and fully justifies the following conclusions : 

1. Historically, copyright law has developed by statutory extension of protec- 
tion in specific media as the need has arisen. 

2. The constitutional copyright clause should be interpreted broadly as giving 
Congress power to legislate in the field of copyrights. 

3. Whether a particular medium comes properly within the sphere of protee- 
tion must be decided by general principles of copyright law. 

4. The object covered by the Willis bill, that is, “an ornamental design of a 
useful article’ produced by an “author,” comes within general principles of 
copyright law. 

It is believed that these conclusions accurately summarize past history and 
form a sound basis for stating that the objective of the Willis bill is within the 
legislative power of Congress as granted by the copyright clause of the Con- 
stitution. 


Mr. Kaaansrer. I think Lutz began, as some other attorneys did, 
by wondering whether there were some questions about constitu- 
tionality. His conclusions are as follows: 

All of this evidence points in one direction and fully justifies the 
following conclusions. 


(1) Historically copyright law has developed by statutory extension of pro- 
tection in specific media as the need has arisen— 


and this has been true all along. 


(2) The constitutional copyright clause should be interpreted broadly as 
giving Congress power to legislate in the field of copyrights. 

(3) Whether a particular medium comes properly within the sphere of 
protection must be decided by general principles of law. 


=Tor a detailed analysis of the case law, see Lichtenstein, supra, n. 22, p. 1282. 

=” Reiss vy. National Quotation Bureau, Inc., 276 Fed, 717, 719 (S.D.N.Y, 1921). 

See Lichtenstein article, supra, n, 28; also case note, “Constitutional Limits on Copy- 
right Protection,” 68 Harv. L, Rev. 517 (1955). 
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(4) The object covered by the [then] Willis bill—that is, ‘an ornamental 
design of a useful article’ produced by an “author” comes within general 


principles of copyright law. 
It is believed that these conclusions accurately summarize past history and 


form a sound basis for stating that the objective of the Willis bill is within 
the legislative power of Congress as granted by the copyright clause of the 
Constitution. 

I think it is actually a little wider than that since article 1, section 
8 covers both the copyright and the patent clauses. 

There is little need to reiterate the shortcomings of both the present 
design patent and copyright protection. Design patent has proved 
ineffective because of the novelty requirements, the length of time 
required in the light of the need for speed and the reluctance of the 
courts in upholding the grant. 

OES on the other hand, has had a narrow scope in this field, 
ruling out great numbers of fine designs because protection is limited 
to works of fine art and because the provisions of the copyright law 
are not adapted to designs of this character. 

S. 1884 fills the gap between these two fields, the design patent 
and copyright fields. 

The ball is based on the well-established constitutional concept that 
it is in the public interest to stimulate and reward creative work by 
offering Saban rights for limited times. It has been suggested to 
me that we ought to have some general outline of S. 1884 in the record, 
and I leave it to you to cut me off as time grows short because the 
rest of this comes from my prepared statement. 

Senator Harr. I suggest then that we suspend at this point. But, 
if you would, as we go into the recess, have in mind the question that 
I think may be raised and might be helpeul. It looks well down the 
road, but assuming this bill in substantially its present form is adopted, 
what are the specific changes in the way of expansion, forgetting the 
damage comment with respect to measure of damage. What addi- 
tional is reasonable to anticipate from those most concerned in the 
field? What would bh— 

Mr. Kamunsrer. Their objectives. 

Senator Harr. There wouldn’t be anything wrong in their doing it, 
their next effort. 

(fr. Kascnstern. No. 

Senator Harr. Because sometimes we find a hesitancy in the leg- 
islative body to accept something which seems pretty good because we 
are not sure, if accepted, what it would lead to. ; 

Mr. Kasansrery. Well, I think this is a trial in that sense, and 
that experience will show how to modify the protection and the scope 
of the bill. 

Senator Harr. We will recess and resume at the call of the Chair, 
which parenthetically will occur following the hearing on the judicial 
nomination. 

Whereupon a short recess was taken.) 

enator Harr. The committee will be in order. 

We will resure where we left off at our recess. If I reconstruct 
correctly, we had interrupted Mr. Kaminstein at the point where he 
was ready to give us a prepared statement. 

Mr. Kasonsrer. Thank you. 
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I really have nothing much to add to your question, Senator Hart. 
I think this is a good bill, as it stands, and I meant to imply only that 
it needed actual testing in practice. 

I think you can probably learn anything more you need from the 
industries directly concerned. 

Senator Harr. Now, we do want to hear from both Mr. Cary and 
Mr. Federico. 

Perhaps, I should say this: There have been several questions that 
have been suggested to the committee as desirable for a better under- 
standing of the bill. 

T hesitate directing them to any one of you, but any one of you who 
feels that you would like to make a response to them, please do so. 

Mr. Kasuvster. I think this is a good idea. With this array of 
legal talent, I do not think we should have any great difficulty. 

just wonder if you preferred that I file the rest of the statement. 

Senator Harr. No; I did not. I did not understand that you had 
not finished. 

Mr. Kamunster. This would just outline the provisions of the act, 
and I have no particular anxiety to outline them if you feel that they 
are in mind. 

On the other hand 

Senator Harr. We will receive, for the record, the statement in full 
at this point. 

(The statement of Abraham L. Kaminstein follows :) 


STATEMENT OF ABRAHAM L. KAMINSTEIN 


My name is Abraham L. Kaminstein and I am the Register of Copyrights. 

The Copyright Office is also represented at this hearing by its Deputy Register, 
George D. Cary. 

My purpose in appearing before you today is to state my support of the basic 
concept and of the provisions of S. 1884, a bill to provide protection for orna- 
mental designs of useful articles. The committee has been advised of the back- 
ground of this bill. I should pay special tribute to the drafters of the bill and 
to the immense amount of time, effort, and legal skill they have devoted to it over 
the past 7 years. I should also like to give you some general impressions as to 
the need for the legislation and indicate how it will affect the operations of the 
Copyright Office. 

‘Yuday, design has become an accepted standard by which the buying publie 
judges the desirability of many industrial products. Design not only helps to 
sell our products, but it has also become a real cultural asset of our country. 
It plays an important part in the life of the business community, as well as in 
the eyes of consumers. We may therefore ask whether the creators of designs 
should not be entitled to some form of protection for their valuable commercial 
and aesthetic contributions. In light of the constitutional mandate to protect 
writings and inventions for a limited time in order to stimulate creation, it 
seems wholly appropriate and desirable for Congress to afford protection to the 
creators of industrial designs for their contributions to our culture and to our 
everyday life. 

Based upon this premise, let us examine the existing situation. Since 1842, 
there has been a means of protecting designs of ornamental articles of manufac- 
ture under the patent law, but this has proved ineffective. Design patents, like 
mechanical patents, are subject to the requirements that they be both novel and 
inventive. The design must not only be new, in the sense that it never existed 
anywhere before, but it must also be an “invention” in the rigorous patent sense. 
Moreover, the time involved in securing a design patent may be longer, in many 
cases, than the commercial life of the product. ‘These factors in effect deprive 
the large majority of our designs of design patent protection. 

Where the design patent is obtained, some courts have shown reluctance in 
upholding this form of protection. In a recent case which involved both copy- 
right and design protection, one judge in the second circuit court of appeals 
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said that circuit had never sustained a design patent challenged for lack of 
novelty. That particular court has in fact, upheld a design patent since that 
time, but I mention this as an indieation of the difficulty of obtaining effective 
protection in this field. 

Could these designs be covered under the terms of the copyright law? Many 
of them now are. But in order to achieve the benefits of copyright protection, 
a design must constitute a “work of art.” and this rules out great numbers of 
fine and commercially valuable designs. Moreover, the provisions of the copy- 
right statute are not suitable for many of the designs it now protects. 

The net result of our existing situation is that a few designs may achieve 
design patent protection, and a somewhat iarger number may find themselves 
eligible for copyright protection, but neither statute offers a satisfactory solu- 
tion to the problem. The majority of today’s industrial designs fall between 
these two existing forms of protection. It is to this area of the design field that 
S. 18S4 directs its attention. 

This bill is based upon the well-established constitutional concept that it is 
in the public interest to stimulate and reward creative work by offering exclusive 
rights for limited times. I should like to avoid the technical details but in a 
general sense the basis of protection is akin to existing copyright principles. By 
this I mean that the creator of a design may obtain protection against manufac 
turers who simply copy his original creation instead of creating their own origi- 
nal designs. Protection is obtained by the applicant’s own act of “making 
known” the design after it has been embodied in a useful article. 

There are, however, a number of significant differences from the present copy- 
right law. A design notice is required, but its omission, while sharply limiting 
the owner’s remedies, wil not forfeit protection. Registration must be made 
within 6 months, or protection is lost altogether. ‘The term of protection is for 
5 years, with the possibility of renewal for an additional 5-year term. 

Protection is not available for designs that are staple or commonly known, 
such as geometric figures and other designs which clearly possess no creative 
element. However, the Administrator is required to register all designs that 
appear on their faces to meet the requirements of the laws. These designs are 
to be published in a manner which will make the general public aware, within 
a relatively short time following registration, of the existence of the registration 
and protection. If someone believes he will be damaged by registration made 
for a design not subject to protection, he may request the Administrator to 
cancel the registration. If, after investigation, the Administrator determines 
that the design does not meet the requirements of the act, the registration is 
canceled. Another safety feature is that the bill safeguards those who inno- 
cently sell or distribute an article which is said to infringe another. It is only 
the manufacturer or importer—the individuals who are in a position to know 
when an article is actually an infringing copy—who are subject to the penalties 
in the bill. 

These are the main features of the bill. They are relatively simple. and pro- 
tection is available with a minimum of difficulty. The term of protection is 
short enough to prevent anyone from claiming exclusive rights over an extended 
period of time, and yet long enough to protect most designs. 

The bill also affects the operations of the Copyright Office. Eyer since the 
decision of the Supreme Court in Mazer vy. Stein, in 1954, the Copyright Office 
has received an increasing number of “works of art” in which in fact are em- 
bodied in useful articles. Since that time, the courts have upheld copyright 
protection in such items as costume jewelry, toy dolls, and textile designs. If 
history is any judge, there will be increasing pressures on the Copyright Office 
in the future to receive other useful articles on the ground that they are “works 
of art.” §. 1884 is required to halt these pressures. 

Now it may be asked why the cpoyright law should not be expanded to cover 
all designs for useful articles. There are several answers to this question. 
First, the term of copyright is a possible 56 years, and this seems much too long 
for most industrial designs. The large majority of designs have a relatively 
short commercial life and the publie interest would seem to be served by re- 
stricting the protection to a relatively short period. In addition, registration 
is not a condition of protection under the copyright law, and no time limits are 
provided for registering a claim. The notice, deposit, and publication pro- 
visions of the copyright statute are in many cases inadequate or difficult of appli- 
cation in the design area. Moreover, under the copyright law, innocent sellers 
are just as liable as deliberate copyists. S. 1884 avoids all these objections and 
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early enactment whouid prevent future extensions of the copyright law to areas 
which may be entirely inappropriate. 

The Copyright Office is most directly concerned with section 82 of the bill. 
This provision would permit the Office to refuse to accept for deposit all useful 
articles. ‘Thus the Office would reject bedspreads, rugs, drapery material, 
wallpaper, and similar articles. Deposits would be restricted to pictorial, 
graphic, and sculptural works, which have long been considered copyright mate- 
rial. This would not only avoid the difficult problem of determining whether 
the design of a useful article embodies any elements that can be identified as a 
“work of art’ in the copyright sense, but would alleviate the serious difficulties 
in handling and storage now facing the Copyright Office. 

This section also provides, in effect, that the doctrine of the Mazer case is not 
affected. Thus, if a statue which is clearly a work of art is deposited in the 
Office, the copyright proprietor would be permitted to utilize it in a useful 
object such as a lamp, ashtray, or bookends, without in any way endangering 
or limiting his copyright protection. 

This section would also afford copyright owners the alternative of electing 
to obtain protection under 8, 1884. Thus, if and when a copyrighted statue 
is made into a lamp, the owner could elect to register the lamp design under the 
provisions of the new design law. ‘The effect of this election would be that his 
copyright protection, so far as it extended to any useful article, would terminate 
at the end of the 5-or-10-vear term of the uew bill. However, protection against 
use of the statue in other works of art would endure for the life of the 
copyright. 

In sum, S. 1884 is necessary because it fills the void in an area where pro- 
tection does not now exist. I also support it because it clarifies a number of 
points with respect to the administration of the copyright law. ‘The enact- 
ment of this legislation should provide a stimulus to our designers and enable 
them to increase the number of desirable ornamental design. I urge favorable 
consideration by your committee. In its “Report on the General Revision of 
the U.S. Copyright Law,”’ submitted to Congress on July 10, 1961, the Copyright 
Office made similar recommendations. 

A few rather technical matters merit attention. Throughout the bill, refer- 
ence is made to the “Administrator.” It is my understanding that, by using this 
title, the drafters of the bill did not necessarily intend to indicate that an en- 
tirely new agency was required to carry out its provisions. This language was 
used purposely as a device to leave open the question of where the bill would be 
administered. It has been our feeling that this is a matter which should be 
decided by the Congress or the President. I should point out that, in his 
report to this committee, the Librarian of Congress suggested the advisability 
of considering locating the administration elsewhere than in the Library of 
Congress. 

The drafters also felt that there were not enough facts available to them to 
determine the appropriate fees in section 15. “Section 33(b) (5) should also be 
revised because of an amendment to section 1498 of title 28 last year. The 
committee may wish to consider language indicating that the provision ot 
section 149S(b) rather than 1498(a) would apply to registered designs, since 
the concepts of the present bill are closer to 1498(b). 

I appreciate the opportunity to testify and wish to thank the committee for 
its consideration. 

Senator Harr. And I would suggest that you give it in full or— 

Mr, Kaatrystetx. Why do I not just read two pages which, I think, 
covers the points that I feel are 

Senator Harr. Iam sorry. I thought that you had concluded. 

Mr. Kaaunstern. Under S. 1884 a creator of a design may obtain 
protection against manufacturers who simply copy his original ere- 
ation instead of creating their own original designs. 

Protection is obtained by the applicant’s own act of “making known” 
the design after it has been embodied in a useful article. 

There are, however, a number of significant differences from the 
present copyright law. A design notice is required, but its omission, 
while sharply limiting the owner's remedies, will not forfeit protec- 
tion. Registration must be made within 6 months, or protection is 
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lost altogether. The term of protection is for 5 years, with the pos- 
sibility of renewal for an additional 5-year term. 

Protection is not available for designs that are staple or commonly 
known, such as geometric figures and other designs which clearly 
possess no creative element. However, the Administrator is required 
to register all designs that appear on their face to meet the require- 
ments of the law. f . i 

These designs are to be published in a manner which will make the 

eneral public aware, within a relatively short period of time fol- 

owing registration, of the existence of the registration and protection. 

If someone believes he will be damaged by registration made for a 
design not subject to protection, he may request the Administrator 
to cancel the registration. If, after investigation, the Administra- 
tor determines that the design does not meet the requirements of the 
act, the registration is canceled. : 

Another safety feature is that the bill safeguards those who inno- 
cently sell or distribute an article which is said to infringe another: 
It is only the manufacturer or importer—the individuals who are in 
a position to know when an article is actually an infringing copy— 
who are subject to the penalties in the bill. 

These are the main features of the bill. 

And I would end it right there. 

Thank you. 

Senator Harr. Mr. Federico, I think you have in mind several com- 
ments that might be helpful to us. 

Mr. Feverico. Yes, sir. Mr. Chairman, during the intermission the 
counsel for the committee handed me a number of the questions that 
were contemplated to be asked, and suggested that I discuss them di- 
rectly without waiting for the questions themselves. Iwill say a few 
words on these several subjects. 

Some questions were to be asked concerning the administration of 
the provisions of the bill. It is written in terms that do not locate any 
particular office or agency. 

The bill throughout refers to an Administrator with various powers 
and duties, and then at the end, in section 30, it states that the Admin- 
istrator and the Office of the Administrator are to be such officer and 
office as the President may designate. 

Now, the bill was written in this form for several reasons. The office 
of administration, and who would administer the provisions, was 
thought to be a minor matter from the standpoint of the principles of 
protection to be developed. 

Choosing a particular officer initially would color the thinking too 
much, because if the Patent Office or Copyright Office were mentioned, 
there would be too much thinking relating to the office rather than to 
the subject matter desired to be protected and the nature of the 
protection. 

So it was written in broad terms, referring to an undesignated Ad- 
ministrator, and then, in order to complete the text, providing a 
section with one method of determining the Office of Administration, 

Now, under the bill, as written, two possibilities were thought of. 
One was that the committee considering the bill might themselves 
wish to determine the office. In this case, with or without additional 
information furnished, they would make the appropriate amendments 
and locate the particular office. 
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On the other hand, the committee might feel that it was in order 
to leave the bill as written, with the authority in the President to 
determine which office or agency would carry it. 

The whole question of the office was looked upon as purely an 
administrative problem rather than a problem that would color the 
details of the bill. 

Senator Harr. Mr. Clesner, have you some questions? 

Mr. Cresner. Mr. Federico, I note from the statement of the 
Library of Congress and also the Copyright Office that it is the position 
of the Library of Congress that they do not wish that this new 
oflice be placed there. 

What would be the position of the Patent Office? 

Mr. Frpertco. The question has been brought to the attention of 
the Patent Office, and as far as the Patent Office is concerned, it 
would have no objection to undertaking the administration. 

We have made some preliminary inquiries of the type of organi- 
zation that would be set up, but not in detail. 

One section of the bill relates to fees, with the amounts left blank. 
There would need to be, it seems to me, an administrative and cost 
study made, at least for the purpose of fixing the fees that would be 
specified in the bill, and also for the further purpose of enabling the 
committee to decide for themselves where they should think the 
administration should lie. 

Senator Harr. How long would such a study require? 

Mr. Feperico. As far as the Patent Office is concerned, I do not 
think it would be more than a matter of several weeks, because we have 
an administrative and management staff and budget officers who do 
things of this kind. 

Senator Harr. I think this would be helpful. 

Mr. Fepertco. That is, they do it from time to time. 

Senator Harr. If you find that such a study can be undertaken 
quickly, we would appreciate the response. 

Mr. Freperrco. We will have that looked into. 

Mr. Kantinsrery. May I say just one thing here? 

On the question of administration, and I hope Senator McClellan 
will not mind my telling the story, Commissioner Ladd and I saw 
te Senator and urged him to permit the holding of hearings on the 

ill. 

At that time I said that we were in the fortunate position of ad- 
vising him that the offices were not quarreling as to administration. 
The Senator very gently reminded me that this was not up to us or 
tome to decide. 

Thank you. 

Mr. Feperrico. Further questions were asked of me concerning sev- 
eral points of procedure specified in the bill, primarily in connection 
with occasions of refusals. 

Under section 12 there is a limited authority in the Administrator 
to refuse a registration in the first instance and there is also a pro- 
vision whereby a registration once made may be canceled on the 
instigation of an interested person. 

The bill does not specify any details of procedure. One of the 
serious objections the Patent Ollice made, in its report, is that there 
is no court review provided for instances of refusal or cancellation. 
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We feel that a specific provision should be added, providing for 
a court review. The nature of the provision would be very simple, 
because court review in situations of this type are common; for ex- 
ample, in refusals and cancellations and so forth in trademark regis- 
trations. 

As to internal procedure, the bill specifies no procedure for the can- 
cellation and, curiously enough, it is m almost the same language that 
is in the Trademark Act where there is a provision for cancellation 
of a trademark registration at the request of an interested person. 

And that act does not specify any details of internal procedure 
but, under rulemaking power, provisions are made for an in itial notice, 
a pleading and answer, presentation of testimony, a hearing, and a de- 
cision by properly qualified people. : 

So, as to procedure, the internal procedure, the regulations could 
take care of that adequately; there is a provision in the bill relating 
to the authority to make regulations relating to procedure. 

One other question was asked of me that I will say something about, 
and that concerns any international aspects or international implica- 
tions of the bill. 

Of course, the bill was worked up from the standpoint of trying to 
find the type of protection suitable for the type of subject matter. 
There is no treaty or other international obligation which requires the 
United States to have this type of bill or this type of provision for 
designs. There is one treaty, relating to designs, to which the United 
States is a party. 

This is the general treaty relating to patents, trademarks, unfair 
competition, and designs, the International Convention for the Pro- 
tection of Industrial Property, which covers all of these subjects. 

The treaty has been entered into by 49 countries and it was revised 
several years ago by a conference at Lisbon. The Senate, last year 
recommended or approved ratification of the revised version, but it is 
not yet in effect. 

Now, the general provisions of this treaty must be observed in writ- 
ing a bill concerning designs. These are not very heavy. 

One of the general provisions is that the nationals of all the coun- 
tries must be treated equally. There are no nationality discriminations 
in the bill. 

Then the treaty has several details of a general nature which should 
oe should not be in any bill. These have been observed in writing the 

ill. 

For instance, there is a provision in the treaty that if a person files 
an application to register a design in one country he may file in one 
of the others within 6 months and retain the earlier date. 

This is reciprocal; that is, an American applying here first could 
apply in a foreign country within 6 months and retain his early date. 
That has been put in the bill. 

The treaty has a provision restricting any notice requirement. It 
cannot be required that a notice on an article is necessary for the ex- 
istence of the protection. So the notice provisions in the bill have been 
written not as a prerequisite for protection but as a prerequisite for 
aan remedies, which is the case in our patent and trademarks laws 
also. 
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Of course, there are other international aspects that are not matters 
of legal duty or legal obligations. The laws of foreign countries 
on designs vary considerably. 

There are very few that have design patent laws of the type that 
the United States now has. Most of them have laws which, in a very 
general way, are of the type represented by this bill. 

And in some countries the design law is even much more simple than 
represented by this bill, but there is no necessity for us to follow any 
particular type of design law that exists in a particular country. 

Those are the main questions that were asked of me to speak on, and 
to save time, I will not go into any others unless there are others asked. 

Senator Harr. I shall ask counsel to raise with you the remaining 
unanswered questions which appear to be of such a nature as to require 
record comment. 

Mr. Fepertco. Yes, sir. 

Mr. Cresner. These questions are directed to Mr. Cary and have as 
their purpose an attempt to provide the committee with a picture 
of the type of material intended to be covered by this bill. 

Would you explain just what is meant by “ornamental designs of 
useful articles” and give some specific examples? 

Mr. Cary. Mr. Clesner, I think we could probably refer to the 
beginning of the bill where this word is used and an attempt is made 
ata definition ; namely, in section 1. 

Subsection 2 of the bill attempts to describe or define “a useful 
article.” And I must admit that it is a definition that does require 
alittle thinking in order to determine an answer. 

As I see it, there are two aspects of the definition of “a useful 
article.” 

First of all, it must be an article that normally has an intrinsic 
utilitarian function, and I will illustrate this in a moment. 

And, secondly, it must not normally have this function merely to 
portray its own appearance or to convey information. 

All right. Let’s take a particular example and see if we can fit 
it into this. Take a lamp, an ordinary light bulb with a shield and 
a cord on it. 

As we all know, the inherent intrinsic function of a lamp is to 
provide light. This is the basic purpose of its existence. So we 
would say that the lamp, in that case, is one which normally has an 
intrinsic utilitarian function. 

Let’s look at the other part of the definition. Does it have this 
normally utilitarian function merely to portray its own appearance 
or to convey information ? 

I think the answer there is no. Therefore, this lamp, this plain 
wisomed lamp would be a useful article within the meaning of this 

We recall that yesterday Mr. Frost referred to the Mazer y. Stein 
case, and he exhibited to you photographs of that very artistic lamp, 
consisting of the human figure and the lamp shade. 

Here we get into another problem, which I would like to discuss 
later, but which would be subject to protection under the copyright 
law still, as far as the ornamental work of art feature is concerned. 

Let’s go back to the definition. 

76124 O—61——11 
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One might ask whether or not a calendar or a newspaper is a 
useful article under this definition, because calendars and newspapers 
do have useful functions, as we all know. But I think this would 
illustrate the second part of the definition. 

In other words, the calendar and the newspaper may have a nor- 
mally intrinsic useful function, but it has this function for the primary 
purpose of conveying information to the reader. 

So we would see that the newspaper would not fit both aspects of this 
definition and, therefore, would not be considered a useful article, 
The amp would. 

Now, there are many other examples that we could give of a useful 
article, a chair, this microphone, the lamps around the room here, 
floor coverings, rugs, and the like. 

These would be useful articles, because of their normally inherent 
or intrinsic useful function. 

Mr. Cuesner. Well, I suppose I come across a design appearing in 
the book about a hundred years old, and I would like to modify it in 
some way and use it in connection with my business. 

Can I secure protection for it under the bill ? 

Mr. Cary. Yes;I believe you could. 

The fact that you mentioned this was, we will say, about a hundred 
years old would indicate that this is a design that might be said to be in 
the public domain and under section 2(a) (4) of the bill, the design 
itself would not be subject to protection. But you said, I believe, 
peeved wanted to modify it, and this would lead us into section 3 of 
the bill. 

Section 3 indicates that you can get protection under this act for just 
such a design as you have mentioned even though it is within the pro- 
hibition of section 2, that is, in this case it is a design that is in the 
public domain. 

You can get the protection but you have to do something else, as you 
indicated in your question. You have to substantially revise, adapt, 
or rearrange the subject matter. 

Now, how far you have to go is another question, but this is some- 
thing that we would have to leave to the results. But you could take 
this old design and you could change it and you can add new aspects 
of the design, modify it to suit your own purposes, and you could get 

istration under this act. 

owever, again section 3 informs us that you cannot get protection 
in this way for that part of the design that is old. In effect, the pro- 
tection that the act would give you would cover only what you have 
added as your ouginel application. 

Mr. Cresner. Would it protect me against anyone else who uses 
the old design? 

Mr. Cary. As far as the new matter is concerned. That is, what- 
ever you have added is protected, but again, you are not protected 
with respect to the old design itself. 

Anyone else could use that design and you could not stop them, 
or, likewise, they could take the old design and add their own creation 
and change it in any way they wanted to, and they could obtain 
protection on that. 

Mr. Cuxsner. Let’s take the example that the chairman referred 
to yesterday. 
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The witness was under the impression that the corset or the girdle, 
that was disclosed, would be covered by this design bill. 

Would you give us your expression or opinion as to that? 

Mr. Cary. Well, Mr. Clesner, I was out of the room at the time this 
witness spoke. So I do not have available to me just what he said 
or what he may have exhibited. 

But I think we can take judicial notice of what you are speaking 
about, in a sense. 

I take it the question is whether a girdle would be protectable under 
this bill. Is that what you really have in mind, sir? 

Mr. Ciesner. There were tiwo facets to that : 

One, the fact that the ornamental design, as it is disclosed, is not 
noticeable to the public usually and, secondly, in its use, the witness 
stressed the functionality of the design that was involved. 

Mr. Kaminstern. Mr. Clesner, I was here and I believe Pat was, and 
I guess we ought to chime in. 

fi think there is some question as to whether the Senator was cor- 
rect in suggesting that this would not be viewed by, let’s say, a small 
segment of the public in use. And, as to the second point, I think 
there is a distinction. 

I think the witness indicated that he had no hope of achieving pro- 
tection for the two-way stretch, for example, or the useful features 
of the garment, but that he conceived that there might be some pos- 
sibility of protecting the design of the garment, perhaps the striated 
columns that went down one side and the other. 

In other words, you can superimpose ornamentation on top of an 
undergarment, and this is usually done. Take the case of one of the 
later witnesses, the man who had all of the intricate needlepoint de- 
signs. That type of material could be protected, as I see it, under 
the act, but not the functional features of the girdle. 

Is that your understanding? 

Mr. Feperico. Yes. 

Mr. Cary. I might add, if I may, that I do not think the element 
of disclosure is involved here because you can go in the store and 
usually find these articles in store windows. 

So they are made known by the sale. The subsequent use of them, 
I do not think, bears upon this particular matter. Just elaborating 
one bit, it is that part of the design that is dictated solely by the 
function which section 2 of the bill says is not covered, but any orna- 
mental features of this article, whatever they may be, would, of 
course, be protected. 

And that is all that would be protected. 

Mr. Ciesnrr. Now, if a design is so popular that it starts a whole 
new fashion in a particular industry, such as automobile fins, can the 
designer obtain protection under the bill as against anyone who fol- 
lows this trend ? 

Mr. Cary. I take it this is directed to the question of whether a 
style trend, per se, is protectable under the bill. I do not think it is. 

Take an automobile manufacturer, the first manufacturer that de- 
signed a fin on the automobile, and suppose he obtained protection 
under this bill. Of course, he could now, but assume that this bill 
was in effect at the time and he did obtain protection under this bill 
for his particular fin. 


160 DESIGN PROTECTION 


This is all he would have protection against as far as reproduction 
and copying is concerned. 3 

But if another manufacturer took the idea of the fin and develop- 
ed his own fin, which was not copied from the original fin, that manu- 
facturer would, of course, be eligible to get protection for his fin. 

The point I want to make is that a trend of style, per se, is not 
protectable. i 

Mr. Ciesner. Well, that sort of brings us back to this language. 

I was wondering if you would comment on the word “copy” and 
itsmeaninginthecopyrightlaw. = 

For example, the definition of “originality” as expressed in the bill 
states that it means independent creation without knowledge of and 
“copying” from another source. >sahe 

Mr. Cary. I think the best example I can call to your attention is 
one of the exhibits that Dr. Dalsimer had the other day. You may 
recall the wall plaque and the rubber mold and the resulting infring- 
ing CODY.ee } 

think this illustrates very clearly what a copy is. 

In this case it was an exact copy that was obtained from a mold. 
There was no independent creation by the copier. And “independent 
creation” means that the particular designer applied his own intellect- 
ual efforts to creating a design and he did succeed in creating some- 
thing that was the result of his effort. 

Now, it does not mean that this has to be novel. You and I, theo- 
retically, could sit down and create. 

If we were to, say, decide that we were going to produce a wall 
plaque, theoretically, it would be possible—the odds would be against 
it, though—that you and I could sit down and both produce wall 
plaques that auld look just alike. 

We had no access to each other’s thoughts on the subject, did not see 
each other or deal in this matter, but lo and behold, when we had 
smbleted, we showed it to each other and we had the same wall 

aque. 

; Sa this is your independent creation, and under this bill you and 
I both could achieve protection for that particular plaque. And the 
protection, of course, would not mean so much as between the two 
of us because you could not stop me from using it and I could not 
stop you, but both of us could stop someone who may have copied our 
particular plaque. 

Mr. Cresner. Another example that was displayed here was 
dresses and they disclosed various designs which were similar. 

Yet the designs were not identical, however, to the eye but the 
appearance was such that they were identical or very close to it. 

piould not such examples then fall within “copies” or would they 
no’ 

Mr. Cary. I believe the testimony in those cases show that it was 
the general practice of these copiers, in many instances, to take the 
original design and try to change it just a slight wee bit, to try to 
indicate in their own mind that they were not really infringing any- 
one’s idea or property rights. 

Now, we had some cases in the copyright law where this very thing 
has been tried. One of them was involved in the slides that we saw. 
And, as you may recall, the slide showed a scarf design of a large fish, 
I believe, with some stars around it. 
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In one case the stars were a little different type of stars. That case 
was involved in litigation. The court had no hesitation in saying that 
this was copying. 

The mere fact that they tried to change a little bit did not bear any 
weight at all with the court. 

Mr. Kanunstein. Mr. Clesner, let me say one thing on the original 
question on fins. : 

There is no way that I know of, either under the patent law, the 
copyright law, or under the proposed S. 1884 by which you can pro- 
tect an idea for either fins or for a short skirt. 

This is so basic that there is no protection. You may be protected 
in the execution of the idea but you cannot cover the basic idea. 

In the same way, as Mr. Cary has just said, an infringer cannot 
avoid infringement by studiously copying the article and yet changing 
it in slight details to avoid the charge of an exact copy. 

Mr. ance. Coming back to these textiles, if we take a textile 
that has a picture on it and this picture is derived from a work of 
art, which is copyrighted, and is licensed for reproduction on the 
textile, ismy copyright protection effective? 

Mr. Cary. Under this bill, you will find that in section 32, which 
is an amendment to the existing copyright law, section 32(c), I think, 
answers your question. 

The gist of that is this: I am assuming, of course, in this case that 
this painting that you mentioned has copyright protection to begin 
with. Assuming it has been copyrighted, then you license it for use 
on the textile. 

Under section 32(c) it is very clear that as long as you retain your 
copyright and do not elect to register the design in any way other than 
as a peayngnt you have the full 56 years’ possible protection under 
the copyright law. 

But if you use it on a textile then we are also governed by that 
provision which says that. if you license it or use it on a useful article 
you may do one of two things: You may retain your copyright pro- 
tection, just as you had before this bill—and this, I may add, is noth- 
ing but a reaflirmation of the doctrine in the Afazer case—or you may 
decide, for some reason, that you wish to get the protection of this 
act. 

And you may register the design under this act. 

If you do that, then you get the protection that this act affords for 
your article, 5 years, plus 5 years renewal. 

At the end of this time you no longer have any right to prevent 
others from using that particular copyrighted work on any useful 
articles, but your copyright still protects against use in the form of a 
painting. In other words, if this was copyrighted as a painting orig- 
inally no one can copy the painting as a painting, but they can use 
we any useful article because you had also elected to register it asa 

esign. 

But, again, I repeat: If you did not elect to register the design 
under the new bill, you retain whatever copyright protection you have 
in that work as long as you wish regardless of its application and use, 
subject to the 56-year limitation. 
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Mr. Cuesver. What you are saying, in effect, would be this: 

If I copyrighted the piers as it exists on the textile, but not as 
a picture in and of itself, and I also elect to take a design protection 
as provided under this bill, then my copyright protection would end? 

Mr. Cary. I am not quite sure that I understand you. 

Mr. Cresyer. Rather than taking copyright protection on the pic- 
ture itself, I attempt to copyright it, as people have done, on a utili- 
tarian object, a useful object, and at the same time I attempt to obtain 
design protection. 

at would be the effect ? 

Mr. Cary. Well, I think if you attempted to get copyright registra- 
tion on the textile, the article, the bolt of cloth, you might find your- 
self running against the provision of section 32(a) which, in effect, 
says that the Copyright Office shall not accept for deposit in the 
Office a useful article even if it embodies a pictorial, graphic, or 
sculptural work. : ; 

So if you took this design on the textile, the textile being a useful 
article, it would not be accepted for registration in the Copyright 
Office in that form, but if you took a drawing of this design and 
registered that for copyright, then you could keep your copyright 
protection or register it under this bill. 

This does go around in circles. 

Mr. Cresner. On this part here that you referred to, section 32(a), 
I noted in your statement that you would be willing to change the lan- 
guage of “shall not be accepted” to “shall not be required” or, in other 
words, to use the permissive language. 

Mr. Cary. If I may correct you, sir. I have not made any such 
statement, but I think what you are probably referring to is the sug- 
gestion that Governor Arnall made in his prepared statement. 

I believe—as a matter of fact, I have it before me—he did recom- 
mend, for reasons that he outlined in his statement, that this might 
be a possible change. 

Rather than have the Office—rather than say that the useful article 
shall not be accepted by the Office—I believe the substance of his rec- 
ommendation will be just what you have suggested, namely, that the 
Copyright Office shall not be required to accept. 

far as that suggestion goes, the Copyright Office, I believe, is 
satisfied with the language as it exists now, but I do not believe that 
we would offer any objection if the committee saw fit to comply with 
his suggestion. 

Mr. Cresner. This was a point that was raised and that was in 
gispute: I felt we should get to it. 

ow, suppose I designed a new washing machine and copyrighted 
a picture of it. 

ould this be sufficient to protect me against anyone who manu- 
factures washing machines of the same design ? 

Mr. Cary. No, sir. I think that question was answered by an ex- 
isting doctrine that has been in the copyright law by court decision 
for many, many years, namely, that is this: Back around 1889 I recall 
a case in which a furniture manufacturer had some photographs in a 
shades some of his products. Another manufacturer of furniture 
liked the design of the furniture, apparently, and he must have had 
the actual piece of furniture, and from this he made his own articles 
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of furniture which looked just like it. And he put these in his 
catalog. 

The first manufacturer had a copyright on the catalog and he sued 
for infringement when the other manufacturer brought out his 
catalog. 

But it developed, as I recall it, that he seemed to feel that the copy- 
right on his catalog gave him the right to prevent someone from 
taking the product that was illustrated and actually making it, in 
other words, changing it from a two-dimensional photograph to a 
three-dimensional piece of furniture. 

And the court said that, no, this is not one of the rights you get 
under the copyright. These articles of furniture were not patented 
and the defendant in that case had a perfect right to use them as he 
thought fit, and if he could use them and make them, he could photo- 
graph them and put them in his catalog. 

This case was one of the early cases, which have been repeated on 
a number of occasions in the courts, indicating that you do not get 
copyright protection in such manner. : ; 

in your case, to answer your specific question, there is a pro- 
vision in the bill, and it is found in section 32(c) also, which says, 
“Nothing in this section shall be deemed to create any additional 
rights or protection under this title.” 

n other words, this provision here would prevent any new rights 
coming into existence as far as this bill is concerned. But, of course, 
this is not necessarily intended to freeze the copyright law as it exists 
foday, or to prevent the evolution of rights in this area under court- 
made law. 

Rut as the situation exists now, there would be no protection in that 
regard. 

r. Ciesner. Well now, we have copyright coverage that would be 
provided designs and design coverage. 

Ts it not possible that there is a borderline area between works of 
art which are covered by copyright and useful articles that will be 
covered by design ? 

Mr. Cary. Yes; [ think there is. 

Take dolls, or take jewelry, for example. Jewelry may be a work 
of art or, I guess, some pieces of jewelry might well be useful articles. 
Or you might say even that a nonfunctional piece of jewelry may be 
auseful article by its very nature. 

It depends upon your outlook. I think these are borderline areas. 

So you might continue to get copyright protection for this jewelry, 
as has been the case in the past, or it is possible that you can get 
design protection also as a useful article. 

Mr. Cresner. There is an example that was disclosed here of some 
flowers, chrysanthemums. 

They would seem to fall into this category similar to jewelry. They 
are decorative. Their usefulness applies about the same extent as 
jewelry. So it is possible that this might fall into this borderline area. 

What, for example, would the Copyright Office do, one, upon receipt 
of such an application for copyright, in reference to jewelry, and, 
two, in reference to, let’s say, those chrysanthemums and what are the 
consequences that would flow ? 
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Mr. Cary. Well, I believe, in answer to your jewelry question first, 
that we would in all probability continue to accept jewelry under the 
work of art provision. The same would be true of dolls and similar 
items. 

In the past we have done this and we have had a rather historic 
doctrine in our office, that if there is a doubt in any individual case 
whether the work is registrable or is not, under the copyright law we 
will give the applicant the benefit of the doubt and accept it. 

So, assuming we continue that policy, and I see no real reason why 
we should not, we would continue to accept jewelry. 

Now, it may well be that another manufacturer of dolls or jewelry 
might see fit to go over to this other protection and also register this 
as a design, in which case he would get that particular protection. 

Mr. Kammnsrern. I see no problem on the jewelry. The courts have 
already confirmed the doctrine of copyright in jewelry. 

And we would continue to register jewelry where it was applied for 
under the copyright law. 

I think the same would be true for dolls which have been covered 
by the decisions, and they would still be eligible for registration in 
the Copyright Office. 

I think—I do not know if you intend to do this—but I think you 
might well ask Pat Federico, for the countereffect, the effect on the 
denen pee law of that. 

Mr. Cresner. I intend to do just that but I also wanted an answer 
about the chrysanthemums. 

Mr. Kaminster. I am sorry. } 

Mr. Cary. The plastic flowers that your referred to, I do not know 
whether you could say they were useful articles or not. So I would 
not want to say, on that, as to what would be done under the bill. 
But, certainly, we would continue to take these as works of art. 

In other words, they are in the nature of a sculptured object or a 
molded object which is the time-honored form of art, as Mr. Frost 
indicated the other day. 

So we would continue to take those. 

_Mr. Cresner. Let me ask you just one more query, and then I would 
like to turn to Mr. Federico regarding the opposite side of the dime, 
and to obtain his comments in regard to the design patents and the 
design protection. 

Governor Arnall suggested in his prepared statement that certain 
amendments to the bill should be considered which, I think, you are 
familiar with, as you referred to his statement. 

It states that one of these could clearly secure the position of non- 
useful articles in accordance with the present concept embodied in 
section 9(e). 

I understand that these changes would be directed to preventing 
cancellation or affording a defense to infringement merely because 
aregistered article may later be held to be nonuseful. 

Mr. Cary. As I understand Governor Arnall’s suggestion, he, in 
effect, really would like to extend a principle that already is in the 
bill. For example—and this does relate to the very matter we have 
been discussing here—section 9(e) indicates that any error in any 
statement or assertion as to the utility of the article named in the 
application shall not affect the protection secured under this act. 
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So this goes back to the case of the jewelry or dolls, as it may be. 
If some padiidual decides to file an application with the Administra- 
tor and he alleged in his application—you will notice elsewhere in the 
bill there must be a statement in the application of the utility—and 
if he files a statement and he alleges that this is a very useful article, 
and the Administrator makes the registration, and later it is deter- 
mined, say, by a court, that this particular object is not a useful article, 
section 9(e) indicates that he does not thereby lose his protection 
under this act, even though this error was originally made and was 
confirmed. 

Now, what Governor Arnall wants to do, as I understand it, is to 
carry this thought out a little more logically and amend the bill. He 
refers to the cancellation procedure and the infringement section. 

So I take it that what he has in mind is that he would amend the 
section dealing with cancellation, which is in section 12 of the bill, to 
provide that you could not egt a cancellation on the basis that the 
object was nonuseful by reason of this error. And he would also 
amend the section on infringement by indicating that you could not 
throw up as a defense in an infringement action that it was a non- 
useful article. 

This, to me, is a logical extension of what is already in the bill in 
section 9(e) . 

Ican see no real objection to that. 

Mr. Cresner. I would like to direct this to Mr. Federico in order 
tocarry forward Mr. Kaminstein’s suggestion. 

Do you care to comment upon the relationship of design patents 
as to design protection as provided under the bill? 

Mr. Fepertco. The relationship between this bill and the design 
patent law is almost one of duplication with respect to the subject 
matter covered. 

I do not mean that anything that could be registered under the bill 
could be protected by design patents, but I refer to the type of sub- 
ject matter involved only. 

Now, the design patent is subject to much more onerous conditions 
in obtaining the protection, much more difficult conditions, and the 
protection afforded by a design patent is much broader and deeper 
than the protection given under this bill. 

So you do have a completely different type of protection and com- 
pletely different type of requirements. For this reason, and others 
which I will mention, the bill leaves the design patent law alone. It 
makes no changes in it whatever. 

So that a designer could, if he wishes, still seek to obtain a design 
patent or seek his protection under this bill. It was left that way 
Initially for the reason that, of course, this bill would be a new thing 
in our law and an experimental period in discovering whether it is 
satisfactory, might show at a later date whether amendments would 
need to be made in the design patent law or the two kept parallel or 
other things done. 

Now, there is only one provision relating to the two together. It is 
possible for the designer to obtain both protections, a protection under 
the bill and under the design patent law, but not simultaneously. 

There is a provision in section 28 that if a design patent is issued 
then any protection under this bill ceases. 
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So there cannot be an overlap or duplication of protection, al- 
though there might be a successive protection for a short period. 
That would mainly come about during the period that the design 

atent was being prosecuted in the Patent Office, which averages a 
ittle over a year. 

But other than the feature that there could not be simultaneous 

rotection under both laws, the two laws are left parallel for the time 


Mr. Cresner. I have just one more question that I would like to 
ask you, Mr. Federico. ; 
nder section 23, which is the section relating to the power of the 
court over registration, it provides to the court the power to cancel 
any registration. a ; 
our patent law we have the fact that there are conflicting deci- 
sions from various circuit courts, and here in section 23 it states that 
any such order should be certified by the court to the Administrator 
who shall make the appropriate entry on the records of his office, 
and when appropriate, that court order may order the cancellation 
of the registration. : zs 

Well, if we applied what happens in many patent infringement 
suits it is possible for a patent to be held valid in one jurisdiction 
and invalid in another. 

Now, do you expect any such problems to affect the administration 
of this section ? 

Mr. Fepertco. First, this is a provision that is not in the patent 
law. There is a similar provision in the trademark law, however, 
which has not seemed to give any trouble. 

The force of this section is that the court, in an infringement suit, 
may make a judgment that operates in rem against the subject mat- 
ter rather than in personum, between the parties. 

If the court concludes that a particular registration should be can- 
celled, it so orders, and that terminates any rights under that regis- 
tration. 

As to the possibility that the same registration had been in a suit 
before and sustained, and then held invalid by a later court, the later 
court would have to use that fact in arriving at its conclusion as to 
whether to cancel the registration or not. If the later court issues 
a decision that is contrary to the first, you have the standard cause 
for certiorari by the Supreme Court. So the later case could be re- 
viewed by the Supreme Court. The reverse situation, if it happened, 
would be troublesome. 

However, I doubt very much that matters of this kind would come 
up with the frequency that would provide inconsistent judgments. 

ven in patent cases the frequency of inconsistent judgment is small. 
With the lesser volume of activity that would be involved here, I 
doubt whether the question would ever become a serious one. 

Mr. Ciesner. Thatis all. 

Senator Harr. Does that complete the questions which you, as 
counsel, or for others have noted should be asked at this time? 

Mr. Ciesner. Yes. 

Mr. Cary. Mr. Chairman. 

Senator Harr. Yes? 

Mr. Cary. May I make a very short statement ? 
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I think, with regard to the Copyright Office’s views on “works of 
applied art,” I might mention the Register’s report, which was sub- 
mitted last month to the Congress on copyright law revision, that is, 
the general revision of the copyright law. 

It is a rather thick report, and it is printed by the House Com- 
mittee on the Judiciary. But in there are approximately 3 pages 
which explain what I was talking about in this question and answer 
period, the effect of the copyright law on this bill. 

And the committee may wish to consider whether or not they might 
not wish to include these 3 pages in the record. 

Senator Harr. I think it would be helpful at this point to have 
them in the record. 

(The 3 pages above referred to follow:) 


C. CopyrIGHTABILITY OF CERTAIN WorRKS 


1. WORKS OF “APPLIED ART” 
a, Recent developments 


In recent years an important problem has arisen as to whether ornamental 
designs of useful articles (also referred to as “applied art” or “industrial de 
signs”) come within the category of copyrightable “works of art.” In Mazer y. 
Stein (347 U.S. 201 (1954) ), the Supreme Court held that, where a statuette 
had been copyrighted as a “work of art,” its copyright protection was not lost or 
diminished because it was intended to be used, and was used, as a lamp base; 
an unauthorized maker of lamps, the bases of which were copies of the statuette, 
was held aninfringer of the copyright. Since the Mazer decision the courts have 
sustained copyright claims in “works of art’ embodied in costume jewelry, tex- 
tile fabrics, toys, and dinnerware. 

In the light of the Mazer case, the Copyright Office has registered a rapidly 
increasing number of claims in “works of art” that are embodied in useful arti- 
cles, including fabrics, jewelry, lace, dishes, glassware, silverware, lamps, clocks, 
ashtrays, and the like. But there have also been a number of copyright claims 
in designs of useful articles that the Copyright Office has refused to register on 
the ground that they were not “works of art.” The denial of registration for 
some of these claims has been challenged, and it can be expected that copyright 
claims in the design area will continue to grow. 

The borderline between copyright protection for “works of art” and separate 
protection for the ornamental designs of useful articles has been the subject of 
much discussion in connection with a recent series of bills for the sui generis 
protection of designs. The most recent bills in this series, which were intro- 
duced in May 1961, include an amendment to the present copyright statute reaf- 
firming and implementing the principle of the Mazer decision, and also defining 
its application. For the reasons explained below, we are in accord with the 
revisions in the copyright statute proposed in these bills. 


d. The need for sui generis protection of designs of useful articles as such 


We believe that, as the Supreme Court held in the Mazer case, the protection 
now accorded by the copyright statute should continue to be available for “works 
of art”—that is, pictorial, graphic, and sculptural works—even after they have 
been employed as a design or decoration of a useful article. But we would not 
extend the copyright statute to designs of useful articles as such—automobiles, 
sewing machines, wearing apparel, etc. We would favor granting reasonable 
protection against the copying of these designs under a sui generis statute, but 
we do not believe they should be given protection of the length and breadth 
afforded by the copyright statute. 

In the years since the Mazer decision, full protection under the copyright 
law has not proved inappropriate for “works of art” used as a design or decora- 
tion of useful articles. We do not believe, however, that it would be appro- 
priate to extend the copyright law to industrial designs as such. In this area 
there is a delicate balance between the need for protection on the part of those 
who originate and invest in a design, and the possible effect of protection, if 
over-extended, in restraining competition. The term of copyright (which is 
now up to 56 years and would be even longer under the proposal made in ch. 
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V of this report) is too long for ordinary design protection. And there are 
other fundamentals of the copyright statute—the provisions on notice, deposit, 
registration, publication, and liability of innocent distributors of infringing 
articles, for example—that are not suitable for the entire range of industrial 
Sa aikea above, special bills for the protection of “ornamental designs of 
useful articles’—S. 1884, H.R. 6776, H.R. 6777, 87th Congress, Ist session— 
were introduced in Congress in May 1961. These bills, which are identical, 
provide for a short term of protection and differ in other significant respects 
from the copyright statute. However, they specifically preserve the full copy- 
right protection now available to “works of art” under the Mazer decision. They 
are the outgrowth of similar bills introduced in the 86th Congress (8. 2075, 
S. 2852, H.R. 9525, H.R. 9870), and result from a reconciliation of the differ- 
ences between those earlier bills. 

c. Relationship between copyright and the designs of useful articles 

The principal administrative problem now faced by the Copyright Office in 
this field derives from the deposit of useful articles for copyright registration, 
and the difficulties in determining whether or not they embody or constitute 
copyrightable “works of art.” As a practical matter this problem might be 
partially solved by the enactment of a sui generis design protection statute, 
which many applicants would invoke in preference to the copyright law. How- 
ever, in order to achieve a fully effective solution to this problem, we propose 
that registration under the copyright statute should be confined to pictorial, 
graphic, or sculptural works, and that useful articles should not be acceptable 
for deposit. This would not, of course, preclude registration for drawings, 
models, photographs, or the like that portray useful articles, or that are ob- 
viously going to be used in the manufacture of useful articles. 

There remains the question of protection to be given to a copyrighted work 
of art that is utilized as a design in the manufacture of useful articles. We 
believe that, where the copyrighted work is used as a design or decoration of 
a useful article, it should continue, as under the present law, to be protected 
by copyright if the owner wishes. In this situation the copyright owner should 
be given the option of securing protection under the design patent law or under 
special design legislation; but, if he does not do so, his copyright protection 
should remain unaffected. However, where the “work of art’ actually portrays 
the useful article as such—as in a drawing, scale model, advertising sketch, 
or photograph of the article—existing court decisions indicate that copyright 
in the “work of art” does not protect against manufacture of the useful article 
portrayed. We agree with these decisions and the distinctions made in them. 

Some examples will illustrate these points. 

(1) The following would be accepted for deposit and registration by the Copy- 
right Office, since they would not be considered “useful articles” : 

A painting showing a floral pattern, submitted by a manufacturer of 
textile fabrics; a statuette in the form of a human figure, submitted by a 
lamp manufacturer ; 

A technical drawing or scale model of an airplane ; 

A jewelry design embodied in earrings. 

(2) The following would not be accepted for deposit and registration by the 
Copyright Office, since they constitute useful articles as such: 

Arug;a yard of dress material; 

Alamp; 

A chair; a dress ; a frying pan. 

(3) Since the protection available to a copyrighted pictorial, graphic, or sculp- 
tural work is not affected by use of the work as a design or decoration of a use 
ful article, the following works would continue to be accorded full protection 
under the copyright statute (unless the owner chooses to secure protection under 
the patent law or special design legislation) : 

A copyrighted painting reproduced on textile fabrics : 

A copyrighted cartoon drawing or photograph reproduced on fabrics or 
in the form of toys or dolls; 

A copyrighted drawing of a chair reproduced on a lampshade ; 

A copyrighted sculptured figure used as a lamp base. 

(4) Under distinctions indicated in existing court decisions, that the copy- 
right in a work portraying a useful article as such would not protect against 


ob mare) 
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manufacture of that article, copyright protection would not extend to the follow- 
ing cases : 

. A copyrighted drawing of a chair, used to manufacture chairs of that 

design ; 
A copyrighted scale model of an automobile, used to manufacture auto- 
mobiles of that design ; 
A copyrighted technical drawing showing the construction of a machine, 
used to manufacture the machine ; 
A copyrighted picture of a dress, used to manufacture the dress. 
d. Recommendations 

(1) The copyright statute should make it clear that, for purposes of registra- 
tion, the “works of art’ category includes pictorial, graphic, and sculptural 
works even though they may portray or be intended for use in useful articles but 
that useful articles, as such, are not acceptable for deposit. 

(2) When a copyrighted work of art is used as a design or decoration of a 
useful article, it should continue to have all the protection afforded by the copy- 
right law. If the work is registered as a design under the patent law or special 
design legislation, copyright protection should terminate insofar as it relates to 
useful articles, but if patent or design registration is not made, copyright protec- 
tion should continue unaffected. 

(3) The statute should not alter the distinctions drawn in this area by existing 
court decisions—that copyright in a pictorial, graphic, or sculptural work, por- 
traying a useful article as such, does not extend to the manufacture of the useful 
article itself. 


Senator Harr. For a period of yesterday and, again, today, al- 
though Senator Wiley, himself, was not able to attend the hearings 
for the same reason which, I think, must have been obvious to those 
participating here, of business pending in the Senate on the Mutual 
Security Act, his counsel, Mr. Nicholas Kittrie, did sit with the com- 
mittee and has had the daily transcript. 

Senator Wiley is a ranking member of that committee and, neces- 
sarily, he was on the floor. 

Senator Wiley is interested, of course, in this. 

There have been a number of communications the committee has 
received. I think all of them have been in support of the legislation. 
Those which requested that they be made a part of the record will, at 
this time, be entered in the record and, specifically, dated August 16, 
there was received a statement from the American Patent Law Associa- 
tion, which will be among those to be placed in the record. 

The above-mentioned communications follow :) 

The following was submitted to the subcommitiee at the conclusion 
of a \ ia In order to conserve time no oral presentation was 
made: 


STATEMENT OF Epwarp L. MeRRIGAN, WEIL, GorsHAL & MANGES, ATTORNEYS FOR 
TexTILE DistripuTors INSTITUTE. INC. 


Mr. Chairman, members of the Senate Subcommittee on Patents, Trademarks, 
and Copyrights, I appear today on behalf of Mr. Sylvan Gotshal of the law firm, 
Weil, Gotshal & Manges, of New York City, in support of this very excellent 
legislation aimed at protecting designers against the piracy of their creations. 
Mr. Gotshal, undoubtedly the outstanding expert in the United States in the 
field of design protection, acts as general counsel to Textile Distributors Institute, 
Inc., and for many other leading textile and retail firms. In 195, for example, 
Mr. Gotshal and Mr. Alfred Lief, a distinguished author, published a history of 
the fight for design protection under the title “The Pirates Will Get You.” This 
work traced, in its legal, economic, and political ramifications, the efforts of 
industry and of government to establish the rights of ownership in commercial 
design. It was a story beginning more than 100 years ago, and unfortunately, 
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it was a story that continued to be quite dismal even up to and including the time 
Mr. Gotshal and Mr. Lief published their very interesting “The Pirates Will Get 
You.” 


But, fortunately, times are changing. The courts have commenced to reverse 
their direction, and even more important, Congress, because of outstanding 
Members such as Senator Hart, Senator Wiley, and Senator Talmadge, has ap- 
parently decided to take action, which is so long overdue, and provide at least 
minimal protection to our fashion and commercial designers. 

Mr. Gotshal has asked me specifically to file with the committee a letter, 
dated August 10, 1991, which states some of his views, and those of Textile Dis- 
tributors Institute, Inc., on this proposed legislation. With the permission of 
the chairman, I would like to file this letter in the record, along with copies of 
Mr. Gotshal’s most recent publications in this field, entitled ‘“Today’s Fight for 
Design Protection” and “Why Retailers Should Support Laws To Protect Fashion 
Designs.” The last mentioned article appeared in the June 1961 issue of 
Stores, the official publication of the National Retail Merchants Association. I 
think the committee will find these articles informative and indicative of the 
great need for this legislation. 

Tn conclusion, therefore, I want to register Mr. Gotshal’s support of S. 1884, 
Textile Distributors Institute, Inc.’s support of the legislation, and my own sup- 
port. We do feel, however, that the bill should continue to include those pro- 
visions of section 8 which protect innocent retailers and distributors against in- 
fringement liability. 

Please accept our appreciation for the opportunity afforded to us to appear in 
support of this important legislation. 


Today's Fight 
fer SOesign OP rotection 


SYLVAN GOTSHAL 


COPYRIGHT, 1957, BY SYLVAN GOTSHAL 
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PREFACE 


N EVENTFUL PERIOD has passed since, in 1945, Sylvan 
Gotshal, a member of the law firm of Weil, Gotshal & 
Manges, and Alfred Lief, noted author, published the history 
of the fight for design protection, in the book called “The 
Pirates Will Get You.” Herein was traced, in its legal, eco- 
nomic and political ramifications, the efforts of industry and 
of government to establish the rights of ownership in com- 
mercial design. It was a story beginning more than a hundred 
years ago, reaching a furious, if protracted, climax in the years 
between the two World Wars; and it was a tale of defeat. 
Led by the fashion and apparel industries, designers and 
manufacturers in ceramics, glassware, leather, dresses, dra- 
peries, piece goods and textiles of all kinds—anywhere design 
was a prime ingredient of sales—sought to preserve the profits 
rightfully accruing to them from their own ingenuity. They 
wanted the “pirate,” the man who waited till they had created 
a desirable product and then stole it from them, to be out- 
lawed. They had tried court action, but the law was inade- 
quate; more than inadequate since it actually protected the 
thief. They had tried industry-wide voluntary agreements 
with indifferent success. They had tried Congressional action 
several times, but no act was ever passed. 
This, in essence, was the situation ‘““The Pirates Will Get 
You” depicted, and against which, it, of course, protested. 
Within the past few years, industry has become newly 
conscious of the price it pays for design piracy. At the same 
time, revisions of copyright regulations, and new court deci- 
sions have gradually changed the atmosphere to a degree that 
the situation is no longer as described in “The Pirates Will 
Get You.” Because of these and other factors, the author feels 
that businessmen—indeed, the interested public at large—need 
a lucid presentation of things as they are today. With greater 


DESIGN PROTECTION 173 


public attention being riveted on this problem, with Congres- 
sional activity promised in the next few years, collation and 
clarification can only serve the best interests of the commun- 
ity. And such is the aim of this book. 


SYLVAN GOTSHAL 


March, 1957 
New York, New York 


16124 O-61—12 
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To the First Lady of Design Protection 
IRENE BLUNT 


now Executive Secretary of the 
National Federation of Textiles, Inc. 
and to 
ALBERT BLUM, HORACE CHENEY, JULIUS FORSTMAN, and 
HENRY STEHLI, all good friends now passed away, who 
were Titans of Textiles, indefatigable in their efforts for 
legal protection of originality of design 
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TODAY’S FIGHT 
FOR DESIGN PROTECTION 


uT your time and effort, your skill, your experience, 
P your creative imagination, and the fascinating technical 
resources of modern industry into the design of a product, 
and any American will assume you are entitled to the full 
profits of such enterprise. Create a lamp, a bowl, a fabric, a 
dress, a cabinet, wallpaper which your fellow-citizens feel is 
beautiful, and they will gladly reward your specific and indi- 
vidual talent, believing it is entitled to, and actually is the 
recipient of the legal benefits of ownership. That is the normal 
attitude, because we are a moral people, convinced of such 
fundamentals as right and wrong; and because we are an 
industrious and inventive people, convinced that a man is 
entitled to the fruits of his labors. 

What a stunning shock it is then to discover that there is 
no actual protection for the original design of a commercial 
product. As recently as 1954, the peculiar doctrine that thiev- 
ery is legal and unpunishable when you steal a design, was 
given expression in a court. In this instance the original de- 
sign of a very expensive, specially constructed clock was 
copied outright in the manufacture of a cheap electrical clock. 
The Court said: 


“[The copier] undoubtedly intended to and did avail 
itself of an eye-catching design and hoped to cater to the 
price-conscious purchaser who desires to own a copy of 
a luxuriously designed clock regardless of mechanism or 
source. But such an imitation alone is not unfair compe- 
tition in the legal sense.” 


Understand, this is not the perversity of judges or their in- 
difference to commercial thievery; this is the inadequacy of 
the law itself. No matter how great the quantity of evidence, 
the number of witnesses, or the ethical superiority which the 
design originator mobilizes against the man who has robbed 
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him of the product of his brain and hands, he is not specifically 
and directly protected by statutory or interpretive law. 

Yet, design consciousness pervades the American scene as 
never before. We have come to accept the bare, but astound- 
ing fact of mass production as the economic premise of the 
society in which we live. Our attention is rapidly turning to 
the incorporation of pleasing form and visual attractiveness 
in widely-distributed and readily-available products. The 
modern kitchen, the modern automobile, the modern coat or 
dress of unique style and textile design, are striking examples 
of consumer taste and the manufacturer’s concern to meet 
that taste as well as develop it. 

Styling and design have thus become important features of 
almost all the consumer goods produced in this country. It is 
important, in relation to what we are discussing, to remember 
that styling and design are the chief ingredients of production 
not only in such fields as ceramics, textiles, housewares and 
apparel, but in terms of others such as toys, shoes, stoves, even 
trains and planes. That is the cogent and compelling reason 
of the need for design protection, for these are the fields 
where piracy operates undeterred. 

How much of your home, for example, is a haven for the 
products of the design pirate? The New York Times Maga- 
zine of November 29, 1953, must surely have started many a 
citizen thinking about the nearness and immediacy of this 
problem. For in that publication is a pictorial display of lamps, 
chairs, tables, rugs and drapery fabrics in two columns. In the 
first we see the original product; in the second, its copy, most 

usually at a lower price, entailing inferior components and 
workmanship. 

How does the design pirate ply his shameful skill? The sad 
and simple truth is that, undeterred by mere opinion, he can 
and does operate quite openly. 

The guiding technique of the design pirate’s swindling 
operation is twofold. He by-passes the origination and cre- 
ative ingenuity of an idea; the readying of that idea for actual 
production; the probing of the market and expenses of all 
kinds to discover the saleability of the idea. These phases of 
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manufacture are time-consuming, and where you are dealing 
with ephemeral fashion, where the life of a design is usually a 
few months, at most a few years, then saving time is a very 
profitable enterprise. Nor can it be overlooked that these steps 
are costly in themselves, and that to know in advance, as the 
pirate does via other men’s investigation, what will sell, be- 
cause it has already been ordered, is an assurance of success. 

The harvest the greedy pirate reaps in this bypassing oper- 
ation does not satisfy his voracity, however, he now upsets 
the market with a cheapened product, selling at a cut price. 
His tainted profits represent the pickings of other men’s 
brains, the purloining of their months of work. He makes his 
kill in primitive lawless fashion. 

And who are his victims? The consumer who gets debased 
goods; the retailer who stocked but can no longer sell the 
higher-priced original; the manufacturer whose orders are 
cancelled; the designer whose work is only partly paid for, 
partly accredited, and now besmirched; the factories and 
mills whose output backs up because of lost markets; the em- 
ployees of these various enterprises who suffer layoffs. That 
is why design piracy is not a mere “trade question” of limited 
interest and concern, but is rather one which, affecting the 
entire nation, must be dealt with by national legislation. 

In the textile industry, especially in those divisions produc- 
ing for the apparel and drapery fields, the costliness of the 
procedures necessary to reach the marketing stage of a fabric, 
can be staggering. The design itself must be purchased. Then 
it is sometimes transferred to rollers each bearing a color, and 
“strike-offs” are made. The adjustments and changes at this 
stage are costly to the textile printer as well as his customer, 
according to the Print Institute of the textile industry. Then 
after final approval, small runs of yardage are made to provide 
samples for salesmen, a process which is much more costly 
than a production run of a large amount. Now, a company 
may go through this procedure with twenty or a hundred 
designs, depending on its size, to provide the line for the sea- 
son. It then expects that five to twenty patterns will be suffi- 
ciently attractive to justify production. This means that of 
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the several months of labor, and of the tens of thousands of 
dollars expended, often three quarters has been wasted on 
designs and goods which do not tickle the buyer’s palate. The 
remainder of the line must carry the company, financially 
speaking; indeed, it must carry the printer and mill as well. 

At this juncture, aware of the profitability of the entire 
enterprise, the pirate slyly and swiftly enters. He has put in 
none of the labor, the time, the money necessary to produce 
one marketable design, much less five or twenty. He has done 
nothing but bide his time—and his time is now. He consciously 
and consciencelessly steals the patterns which have already 
proven their saleability. Even now, because he has shirked 
the investment necessary to reach this stage, his rate of profit 
would be higher than that of the design originator, selling at 
the same price. But he does more havoc. He then completely 
eliminates the true owner of the product from the market by 
producing a cheapened version at a lower price. 

If we take into account, additionally, that a normal sale for 
a dress fabric might be 50,000 yards, while that of a best seller 
reaches the figure of 300,000 to 500,000 yards, or even more, 
we can understand that the greed which drives the pirate is 
for big stakes. 

In the dress industry for example, he can be, and often is, a 
manufacturer who simply takes the features of a $25 dress, 
and by skimping on quality of materials, skipping several 
stages in finishing, and supplying poorer workmanship, pro- 
duces a garment for $10. It is not identical, although no effort 
is made to disguise the idea of the design, merely because the 
quality is inferior. This manufacturer has saved the time and 
money expended on the production of models that do not 
catch the public fancy. He begins by manufacturing a dress 
whose design features are already known to have caught on. 
Somebody else had to create the design, somebody else had 
to pay the designer, somebody else had to experiment with 
several models before discovering that this particular model 
was the season’s best-selling “hot number.” And then, some- 
body else finds that his well-designed, well-made $25 dress 
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cannot be sold, because a shoddy, stolen copy of it is on the 
market at $10. 

Nor is such nefarious practice limited to industries whose 
traditional structure is such that a buccaneering entrepreneur 
can flourish without capital investment. Court evidence re- 
cently revealed the economics of such practices in the furni- 
ture industry. When the Brunswick-Balke-Collender Com- 
pany? decided to expand its operations through the produc- 
tion of school furniture, a full year of the time of designers, 
draftsmen and executives was devoted to its development, at 
a cost of $300,000 to get the designs to the blueprint stage. In 
this instance, the pirate saw the blueprints in the course of 
negotiations to subcontract the work. However, the designs 
were protected by a design patent, which surprisingly was 
held to be valid. Incidentally, the presiding judge, the Honor- 
able John P. Barnes, noted that it was the first such patent he 
had ever upheld. It cost the pirate $180,375, not nearly enough 
to compensate the originator. 

The story is the same, but with no compensation, in in- 
dustry after industry engaged in the production of the beauti- 
ful as well as the useful. Be it ceramics, or wallpaper, glassware 
or jewelry, if a design must be created, there a pirate lurks 
ready to steal the result of others’ efforts. His amazing effron- 
tery, knowing no moral limitations, is indifferent to the eco- 
nomic chaos he leaves in the wake of his thievery. 

An attractively designed piece of “summer furniture” need 
but evoke the slightest public interest to cause several iden- 
tical, or virtually identical copies to appear on the market. 
Dinnerware patterns are transferred from more expensive sets 
to cheaper lines so extensively, that some observers speak of 
piracy as being “built into the industry.” Any design in any 
field, in a word, is a gravy train which the pirate jumps on 
for a free ride. 

Why has nothing been done about this commercial blight, 
this locust of the market place? Naturally, men of affairs have 
been painfully aware through their own experience of this 
situation. Their efforts to combat and outlaw the design pirate 


180 DESIGN PROTECTION 


is the theme of “The Pirates Will Get You,” which provides 
such a necessary background and prelude to the present cir- 
cumstances that a summary of its highlights would well serve 
the reader. 


1. A Brief History of the Fight for Design Protection 
(“The Pirates Will Get You’’) 


Long after the pirate of books, of music, of paintings, of 
photographs, even of circus posters had been made liable to 
prosecution and punishment under copyright regulations, 
commerce and industry were still futilely attempting to ex- 
pand the law to provide commercial design protection by 
copyright. Congress had permitted “design patents” in its law, 
requiring the demonstration of “invention,” despite the ample 
evidence that designers were artists, not inventors, and that 
designs were aesthetic creations, not mechanical novelties. 
Copyright, however, was limited to “works of art.” 

As early as 1913, individual protests were gathered up ina 
broad industrial movement demanding a realistic law to pro- 
tect designs. Watchmakers, silversmiths, silk manufacturers, 
type founders, were the men of industry who began a fight 
for decency in the market place that is still going on today in 
virtually the same form. Forty years of effort to eliminate a 
commercial practice distasteful to the overwhelming majority 
of the industrialists concerned, denounced by jurists, and 
deplored by government officials! 

In the time-consuming way of legislative effort, the draft 
of a Bill resulting from this first united effort was still being 
considered in 1916. Then, naturally, it disappeared as America 
entered its first World War. 

The 1920's witnessed a persistent activity, centering around 
the Bills introduced by Congressman Albert H. Vestal. Sev- 
eral times, success seemed to be within the grasp of the many 
hard-working, ardent supporters of reform, only to slip away 
when the Congress expired. When reintroduced to the new 
Congress, Opposition groups, previously unheard from, gave 
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voice to their fears. Department stores wanted retailers ex- 
empted from any punitive action, an issue which embroiled 
the interested parties from 1925 to 1930. Finally an acceptable 
compromise was reached and the Vestal Bill passed the House. 
But before it could be passed by the Senate, unhappily, Con- 
gress adjourned; a fluke; if a certain filibuster had not oc- 
curred, the Bill would undoubtedly have passed both Houses! 

Again, the torch was taken up, this time by Congressman 
William I. Sirovich, whose Bill, introduced in 1932, had the 
approval of the retailers as well as the textile interests. In- 
cluded was a provision for search, before copyright registra- 
tion of a design would be granted. But again, despite the even- 
tual support of everybody involved, the Bill did not become 
law, as the 1933 session adjourned. A reintroduction, in 1935, 
also met with failure. No further attempt was made until after 
World War II. 

The Spring of 1947 saw introduced into Congress H. R. 
2860, the “Hartley Bill.” Behind it was the thinking and ex- 
ploration of the subject by the American Council of Style 
and Design which had been founded in 1940 as a voluntary 
codperative effort of various people in the fabric and design- 
ing fields. The Bill limited itself to registration of textile de- 
signs, providing for search to determine “novelty,” determin- 
ation within seven days, protection for a year, plus an addi- 
tional four years when the design was applied to an actual 
material. The owner of the registration could sue to prevent 
infringement of copyright, and additionally, could apply for 
injunctive restraint. Retailers were protected with freedom 
from liability unless there was knowledge of or collusion in 
the copying. 

To date, this remains the last effort to achieve legislation in 
this field, for it too, like its predecessors the Vestal and Siro- 
vich Bills, died abornin’. For a full decade then, industry has 
been forced to seek other avenues of protection as a way out 
of the intolerable situation. 

Concurrent with these several decades of unfruitful strug- 
gle for a new, sensible law, several companies brought suit in 
court to protect their designs. Ironically enough, even where 


182 DESIGN PROTECTION 


judges were extremely sympathetic with the plight of the 
manufacturer and designer robbed of their market by the 
pirate, these cases served merely to establish more firmly than 
ever the doctrine that copying was legal. 

In 1929, two such decisions were rendered. In one® it was 
pointed up again that the existing law did not extend copy- 
right to designs on dresses. In the second,* not even the pro- 
tection of common law was granted when Cheney had printed 
on the selvage of its materials “Original Design—All Rights 
Reserved.” Once published it was in the public domain. Judge 
Mack noted that “design patent may not give adequate relief,” 
but stressed that “Congress, not the Courts, must be appealed 
to for the fuller protection which Congress can constitution- 
ally afford.” When the case was appealed, Judge Learned 
Hand in denying the appeal, as the Court held the law re- 
quired, commented at length on the “hiatus in completed 
justice” presented in the legal status of a complaint of piracy. 
Copying, he found, could not be forbidden. 


“In the absence of some recognized right at common 
law or under the statutes . . . a man’s property is lim- 
ited to the chattels which embody his invention. Others 
may imitate these at their pleasure.” 


“... (The) plaintiff possesses no remedy at law or equity 
either upon the theory of unfair competition or other- 
WWASCrrse 4 


The textile and allied industries also had high hope of legal 
sanctions against piracy in the frenzied days of the Blue Eagle, 
through the various codes of fair competition of the N.R.A. 
Indeed, at the time, the author urged Hugh Johnson, the 
administrator, to have a master provision against design pi- 
racy, but this was objected to by the legal division. It is sig- 
nificant of the pervasive nature of the problem of piracy that 
the codes of 116 industries included provisions on design pro- 
tection. The garment industry, one of the major areas of style 
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buccaneering, fought over a design protection clause so long 
that the N.R.A. was invalidated before agreement on formu- 
lation was reached, 

A few years later, another codperative venture was set up 
to combat design piracy, the Fashion Originators Guild of 
America, Incorporated. The Guild was established by dress 
and textile manufacturers to persuade retailers into refusing 
to buy garments that were declared copies. The Guild flour- 
ished, for retailers codperated, and the dress manufacturers 
used only materials with designs that had been registered with 
the Design Registration Bureau of The National Federation 
of Textiles. 

However, this workable system found itself, in 1936, labeled 
as a conspiracy to restrain competition, and charged with 
coercive practices. After three years of hearings, it was dis- 
solved by the Federal Trade Commission. The order was up- 
held. Again, Judge Learned Hand’s opinion was penetrating. 


“It may be unfortunate,” he wrote, “it may, indeed, be 
unjust—that the law should not . . . distinguish between 
‘originals’ and copies; but until the copyright law is 
changed or until the Copyright Office can be induced to 
register such designs as copyrightable under the existing 
statute, they both fall into the public demesne without 
reserve.” ® 


In retrospect, it would seem that bad luck played a large 
role in the disappointing failure to pass a new law. But it was 
not the only factor, for underlying the opposition were 
groupings and opinions which have continued their existence 
to this very day. First, the industries where design piracy 
flourishes are, as a consequence, weakened and divided on any 
effort to curb those heinous practices. Sometimes, the normal 
existence led by whole sectors of any industry will be char- 
acterized by ruthless thievery. Elsewhere, the pirates will 
form a powerful minority, commanding a good share of the 
market, and cutting quite a figure in the world. 

A second obstacle to control and extermination of these 
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piratical practices is the opinion, sometimes openly expressed, 
sometimes way in the back of the mind, that design copyright 
will act as a deterrent to the pleasurable styling of mass-pro- 
duced goods. In one of the Congressional debates, this was 
expressed as a fear that “this Bill is designed to take away 
from the poor working girl, the right to wear the same pat- 
tern of goods, that the wealthy people do...” 

Now, of course, the fallacy of this argument derives from 
ignorance of the actual price structure of industries producing 
directly for consumers. The “poor working girl” who buys a 
dress for $10 is not getting the style and design of an exclusive 
selling for hundreds of dollars—and she does not think she is. 
But she can easily be fooled into believing she is buying a $20 
dress for $10, when she is generally purchasing an inferior 
copy. Or, in another field, a family buying a chair or table for 
$50 is not the market for a company which fabricates chairs 
and tables to sell at ten times that price. But it is the market 
for the company which originally designed and created the 
chair to sell for, let us say, $65. That company has been hurt 
by piracy, and the family is hurt by getting a piece which is 
supposed to be “just as good,” but invariably proves not to 
be so. 

One would not expect to be told that a literary work ought 
not to be allowed the protection of copyright because it will 
be produced in a limited edition, and hence prevent the writ- 
ing of movie scenarios and television scripts. Or that copy- 
right should not be extended to serious sonatas because this 
would put an end to popular songs. The copyrighting of all 
these forms of expression is allowed, and, what is more, is 
strictly enforced, without damming up the wellsprings of 
creativity. 

The economic fallaciousness of this view is only matched 
by its queer ethics, for by implication, it admits and condones 
the act of thievery. If, instead of manufacturing printed 
dresses or house furnishings, the pirate were to market goods 
taken from somebody else’s warehouse, his thievery would 
not be defended. In essence that is what he is doing when he 
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flagrantly steals the design of a product whose chief selling 
appeal lies in that design. 

Thirdly, there is the role played by the retailer. The fears 
of the retailers, the assurances they required before they were 
willing to support design protection legislation, were thor- 
oughly detailed in “The Pirates Will Get You,” to which the 
interested reader is referred. The interesting and pertinent 
question is whether the years have wrought any changes in 
attitude. 

It is the opinion of some well-placed observers that the 
retailer is often the keystone in the piratical arch. That is, it 
is the retailer who says: “If I had this $5 earring to sell for $1, 
I could use a hundred gross.” Or a similar temptation might 
be voiced in the dress industry; indeed, this is alleged to be 
the mechanics of piracy in 90% of the cases in that field. 
However, in other industries and in other cases, the pirate 
needs nothing but his own greed and amorality as motivation. 

It should not be overlooked that there are very conscious 
and active opponents of piracy among the larger retailers. 
They not only take a great interest in promoting any and all 
endeavors at extirpating this evil, but have worked out interim 
methods to avoid being a tool for the pirate. For example, one 
large retail store will not knowingly purchase a “knockoff” 
in the same season. Should a cheaper copy be purchased in- 
advertently, the store will not advertise the item. Similar 
tules are in force in many establishments. 

These islands of resistance have done great service in show- 
ing that opposition to design piracy is in the retailer’s interest. 
Of course, their keen understanding of their own best inter- 
ests coupled with principled action are not sufficient even to 
begin to eradicate piracy. But it is sufficient to indicate that at 
every stage in the economic process, from manufacturer to 
retailer to consumer, the pirate is fought and condemned. 

Such were the varying defeats suffered in Congress, in the 
courts, in the Copyright Office, during many long frustrating 
years. Yet, because the issue is so clear that all elements (ex- 
cept the pirates) believe a solution must eventuate, the fight is 
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still going on. And, what’s more, there is some new hope for 
success. 


2. The New Legal Situation 


These repeated efforts by tireless men devoted to the ideal 
of clean, decent business practice ended in only seeming fail- 
ure. For the arguments and pleas of industry and its repre- 
sentatives left their mark upon the Copyright Office and 
others. The various suits and hearings, amassing persuasive 
material against piracy, imperatively underlined the need for 
corrective action. All thinking men who had been concerned 
with, and had commented on, the amazing situation, further 
buttressed the cause of design protection. 

Ample and irrefutable argument had revealed the costliness 
as well as the immorality of the procedure. It had shown the 
illogicality of protecting all forms of intellectual creativity, 
while specifically exempting that of design. 

While Congress failed to give relief in 1947 through the 
Hartley Bill, the cumulative effect of the years of struggle 
made itself felt in the Copyright Office. Here, in 1948, Com- 
missioner Warner revised regulations to permit the copyright 
of works of art intended to have commercial application. The 
last few years have seen, as a result of this amendment, a re- 
surgence of the effort to stamp out piracy. But it is not merely 
that men have taken heart anew—more than that has already 
been achieved, primarily as a result of two epochal decisions. 
Copyright protection of design is now probably as close to 
practical existence as it can be without a new law specifically 
spelling out its applications, and guaranteeing its enforcement. 

The first of these two court decisions occurred in 1954, and 
clearly established that a work of art put to commercial use 
is copyrightable, and the owner of that copyright is thereby 
protected against the infringement of his design. This is the 
famous “lamp case” of Mazer v. Stein,® which began as five 
separate suits in five different federal districts! What had hap- 
pened was that the designer of a statuette copyrighted this 
figure as a work of art. Later he utilized it as a lamp base, and 
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shortly found that another lamp company, ignoring his copy- 
right, in the old tradition of the high seas, was using the 
identical statuette as a lamp base. Two of the federal district 
courts took the standard view that a copyright of a work of 
art could not be applied to a commercial object. Two other 
districts upheld, on the contrary, the new views inherent in 
the Copyright Office’s revised regulations, permitting copy- 
right. The case was not tried in the fifth district. This neat 
division of opinion was settled by an appeal to the Supreme 
Court, which, in March 1954, gave reason and right their first 
due in some forty odd years. The Court ruled that the copy- 
right granted to a work of art was not invalidated when that 
work of art was commercially used. 

Hopes were bolstered once more that design might be ef- 
fectively protected through copyright, hopes which rose 
even higher the following year as the result of another Court 
decision. In September of 1955, the costume jewelry manu- 
facturing company of Trifari won its case against Charel 
when a U. S. District Court held that costume jewelry could 
be copyrighted.” All the notice of copyright needed, the 
Court held, was the circled © with the name of the owner of 
the copyright on the clasp. In developing the new line of 
thought on matters, and distinguishing between copyright 
and patent, U. S. District Judge Alexander Bicks specifically 
stated: 


“The copyrighted matter need not be strikingly unique 
ornovel. .. . [It must] exhibit some degree of individual- 
ity so that the Court is convinced that the author has 
created an original, tangible expression of an idea rather 
than a merely pleasing form dictated solely by functional 
considerations. . . .” 


And so saying, the Court fully protected Trifari by issuing an 
injunction against the marketing of copies of its design. 
Fashion, that intangible, inexplicable, short-lived but 
mighty element of commercial life, is here finally recognized 
as a chief ingredient of design. It seems very likely, at this 
writing, that this recognition constitutes that essential critical 
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forward step which the men and women devoted to design 
protection have been seeking to achieve for so long. For a suc- 
cessful fashion cannot be predicted; yet costly efforts must * 
be made in many industries to achieve it. It cannot be more 
than ephemeral; yet in its brief span, the design creator and 
all those dependent upon his activity for a livelihood must 
reap their rightful profits. 

Arising out of this decision is an entirely fresh atmosphere 
in the costume jewelry industry. For years, it has been a field 
notorious for its rampant piracy of design. After all, design 
is really the only thing to sell, there being, by definition, no 
intrinsic value in the materials. It is an industry which eats up 
designs. Hence the creative spirits who really do make attrac- 
tive items have been in extreme need of protection, for there 
is, literally, no end to the call for their creative work, even 
when it is legitimately marketed. 

Now this single case has convinced many honest but hesi- 
tant firms in the industry that there is real meaning in copy- 
right protection. Many costume jewelers are finally taking 
the slight trouble to. copyright their work, thus laying the 
groundwork for a sounder, more productive and more profit- 
able industry than has previously been possible. And with the 
surety that creative design is protected, the designer will na- 
turally work with even more skill, so that the consumer can 
look forward to higher quality, with the elimination of the 
shoddy. 

Copyright ought, in this connection, to be differentiated 
clearly from patent. Copyright does not create a monopoly of 
the idea, whereas patent does. Copyright prevents copying; 
it requires, in the words of Judge Bicks, that “the author con- 
tribute more than a merely trivial variation, something recog- 
nizably his own.” Some practical criteria will be found indi- 
cated in the work of the Design Registration Bureau, dis- 
cussed below. 


3. The New Commercial Situation 


Suddenly, therefore, industry finds itself catapulted from 
gloomy resignation to bright and buoyant possibilities. The 
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long winter of Congressional inaction, of Copyright Office 
rigidity, of the chilling court decisions in the Cheney-Doris 
case, the Fashion Originators’ Guild and others—all this seems 
now on the verge of melting into oblivion, as ethical practice 
is thawed out. A new activity and determination is revitaliz- 
ing many enterprises in defense of their designs. Surely it 
cannot be too long before whole industries will mobilize to 
copyright their designs and codperate to enforce those copy- 
rights. 

Textile and apparel houses, for example, in a field notori- 
ously infested with design pirates, are once again making a 
valiant effort to establish the rights of ownership to creative 
work. 

After the decision of the Supreme Court in the “lamp” case, 
which is discussed above, this writer was able to determine 
Copyright Office procedure through personal discussion. The 
practice, from that date, is to grant copyright on designs 
used in fabrics in so far as they are works of art, even though 
it is intended to put those fabrics to commercial use. At the 
same time, no search is made to establish originality, this re- 
maining a question to be decided by the Courts. Nor is an 
earlier Court decision® set aside, by which notice of copy- 
right must appear at every pattern repeat. 

Nevertheless, the fact that copyright could be acquired 
presented a new weapon against the hitherto untouchable 
buccaneers of commerce. It inspired one company, Loomskill, 
Inc., to begin a course of action to protect its designs by copy- 
right. Simultaneously it has sought to stimulate the rest of 
the industry to follow the same path. 

In the Spring of 1956, Loomskill ran three large notices in 
Women’s Wear Daily, the influential trade paper in the gar- 
ment field, announcing its determination to “protect our cus- 
tomers against the pirating of our designs.” ‘The company de- 
clared that it spent “A total of $100,000 to produce an original 
and stylish line of prints,” in engravings and designs, travel, a 
staff of specialists, and losses on experiments. 

Discussion was so lively in the industry after the first two 
notices of intent to combat design piracy, that a “report” fol- 
lowed, substantiating the essentials of the case. Garment 
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manufacturers cited large losses they suffered as a result of 
copying; purchasers stated they could not make quantity 
commitments, because of the menace of piracy; and apathy, 
it was agreed, was more than a little responsible for the rough- 
shod triumphs of the pirates. 

Nor were these published statements mere words. Loom- 
skill instituted several suits against rival companies and gar- 
ment manufacturers who had, it alleged, copied Loomskill’s 
fabric patterns. While several of these cases are pending, 
others have been settled out of court in favor of Loomskill. 

What a change in atmosphere these settlements indicate! 
Heretofore, cases have been won by pirates because, they ar- 
gued, garments and fabrics could not be copyrighted, and 
copying is perfectly legal. The first argument no longer stands 
as determinedly as it once did, as indicated above. And be- 
cause it is tottering, it is pulling down with it the second 
argument, so closely dependent upon it. Design pirates, in the 
words of New York Supreme Court Justice Irving L. Levey,° 
are “commercial parasites who make it their life’s work to 
deceive and defraud, by copying, for profit to themselves 
alone.” Amoral and callous where others are concerned, they 
are quite sensitive to their own safety and can sniff a change 
in the wind quite readily. That is why they no longer make 
bold in every case to defend their flagrant operations in court. 

Another textile company, the United Merchants and Manu- 
facturers, has, within the past year, steadily published “No- 
tices of Copyright” in Women’s Wear Daily, picturing the 
patterns registered and informing all and sundry that the com- 
pany will hold “all parties fully responsible for making or 
causing to be made any unauthorized copy or reproduction 
of the designs.” This is the kind of determined action which 
must be undertaken by every serious enemy of the pirate. 
For, with the latter now on the run, apathy and inactivity on 
the part of the decent commercial elements are really the last 
hope of this indecent, ruinous character. 

So commonplace, indeed so expected, is this type of thiev- 
ery in the world of fashion that designers’ studios are as 
security conscious as the Pentagon. Safes, barred doors, con- 
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cealing sacks for models, are all normal office equipment. 
Against a background of this moral level, when the entire col- 
lection of one designer, Pauline Trigere, disappeared in the 
summer of 1956, she immediately accused pirates of the high- 
jacking—and everybody in the industry assumed she was 
right. Surprise was registered, neither at the alleged theft, nor 
the concept that it could occur in a multi-billion dollar in- 
dustry, but merely at the denouement. It was discovered that 
due to a shipping mixup, her collection had been mistakenly 
freighted to St. Louis. 

The designers themselves, aware that all their fortification 
does not protect their creation, have become concerned as a 
group with proper legal protection. New groups are being 
organized among dress and fabric designers, to deal specifi- 
cally with this problem. The American Ceramics Society has 
devoted a great deal of attention to it, while, in hard-goods 
industry, both the Society of Industrial Designers and the 
American Designers Institute are concerned with the issue. 
These highly skilled artists who stake their talents and their 
experience on the utterly unpredictable course of Fashion 
are indeed heavy sufferers at the hands of men who have 
hitherto calmly waited for a design to be finished and then 
with the greatest effrontery made it their own. 

These several moves, of which the examples we have given 
are but typical, represent the regathering of the forces of 
decency and the rearming of the hosts of righteousness. They 
ought to be duplicated by every citizen directly engaged in 
business where design piracy corrupts and menaces, and en- 
thusiastically endorsed by the rest of us. Only by breaking 
through the apathy and cynical indifference that have en- 
crusted the question during a decade of inaction, can success 
be finally achieved. 

Currently, new definitive legislation is being drafted by 
people directly concerned with the problem. This necessary 
work is being done by the codrdinating committee of the 
National Council of Patent Law Associations, the chairman 
of which is Judge Giles S. Rich. Participating in this work 
are such industry-wide organizations as the National Federa- 
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tion of Textiles, The Textile Distributors’ Institute, the Na- 
tional Association of Manufacturers, the Automobile Associ- 
ation, the Furniture Manufacturers Association, and the Plas- 
tic Coating and Film Association. The present Congress, it is 
confidently expected, will be asked to consider the draft and 
enact legislation based on it. Recognition of the fact that it is 
design copyright, not patent, that must be clarified and ex- 
tended is central to the committee’s work. 


4. The International Aspects 


However incredible it may seem that a society like ours, 
originating in a determination to achieve a rule of morality 
and lawfulness should permit thievery in a specifically desig- 
nated area of its commercial life, the fact becomes more ap- 
palling, more astounding if we but take a look at what goes on 
elsewhere. In Europe, a part of the same civilization, the phi- 
losophers of history assure us, the commercial and artistic 
world simply cannot understand our situation. This is for the 
simple reason that practically every country has elaborated 
its protection of creativity, having long since pinpointed the 
rights of ownership in commercial design. Perhaps most typ- 
ical of these systems of legal protection of design is that ob- 
taining in France. Ravaged by a century and a half of wars, 
revolutions and political corruption, Paris still means to many 
the very wellspring of beauty in commercial design. When 
we get a glimpse of how her artificers of that beauty are pro- 
tected, we can more easily understand their pre-eminence in 
the field. For the French designer knows that he will not be 
cheated of the fruits of his labors. 

He has been so protected since July 14, 1909, by a law 
specifically granting entire right and exclusive property in an 
original design or model, and distinguishing this protection 
from trademarks, patents, etc. It has been extremely effective, 
offenders invariably being jailed upon conviction. 

The law prescribes very simple procedures. If you have 
created a design, you place two samples or reproductions of 
it in a container, seal it and turn it over to governmental au- 
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thorities charged with the duty of enforcing design protec- 
tion, the “Commercial Court.” It is registered, date and hour 
noted, and you are given a receipt therefor. Assuming you 
want to market your product immediately, your sealed sam- 
ples are sent to the National Bureau for Industrial Protection, 
where they are photographed. The photographs are then 
available for public inspection. 

These steps accomplished, the designer now has proof of 
priority and originality of design. Consequently, a copier is 
assumed to have acted in bad faith since the photographs are 
publicly accessible. The law protects the designer for fifty 
years, and provides severe penalties for infringement. A 
copier can be fined and imprisoned while his copies are con- 
fiscated and he pays damages to the originator. 

In addition to this basic protection of design, special legis- 
lation passed in 1952 specifically prohibits exact and partial 
copying of original fashion models. The organization of the 
couturiers, Chambre Syndicale de la Haute Couture Parisi” 
enne, has prosecuted some fifty cases under this law, winning 
millions of francs in damages, and stopping the activities of 
the style pirates. 

This is the kind of legal protection afforded by France to 
her creators of design. Under its aegis they have flourished 
for many years, and set an example of achievement. It is the 
kind of protection that the big business couturiers of Paris 
have grown up with. Its absence, or the lack of anything re- 
motely resembling it in the United States, has caused many a 
caustic comment to emanate from their ateliers, and some- 
times seriously strained their business relations with this coun- 
try. Harsher and more offensive limitations have been imposed 
upon Americans visiting the Parisian fashion showings—rigid 
identification procedures and forced purchases being among 
them. 

But piracy operates internationally, with as great success as 
domestically. A French citizen with a briefcase of sketches 
of Dior dresses can be interrupted in his journey to Cairo or 
Buenos Aires and jailed under the law of 1909. But what can 
the couturiers do about sketching studios in New York that 
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sell, for a handsome price, sketches of what were to be exclu- 
sive models? For years they could only mutter. However, 
only a few months ago, they decided to take rigorous action. 
Christian Dior, Jacques Fath, Jeanne Lanvin and Jean Patou, 
names of magic in the feminine world, have combined in a 
suit against one Frederick Milton, alleging that Milton’s 
“sketch service” pirated their designs. The complaint has been 
made in New York and $1,350,000 in damages is being asked.1° 

Supreme Court Justice Henry Clay Greenberg upheld the 
legality of the suit and indicated an enlightened trend in juri- 
dicial thinking on this problem which grasps the very heart of 
the matter. 

29 “Such injury as may be inflicted on the defendant (Mil- 
> ton),” the Justice stated, “is the direct result of their uncon- 
scionable business practice and their invasion of the moral 
tandards even of the market place. The defendants have em- 
Spanked upon a hazardous enterprise which equity will not 
’ thesitate to strike down.” 

“The conclusion here reached is not an onslaught on the 
current of competition; it does not impose shackles on the 
arteries of enterprise. It simply quarantines business conduct 
which is abhorrent to good conscience and the most ele- 
mentary principles of law and equity.” 

In the Justice’s opinion, which of right ought to be the law 
of the land, the showing of the dress models did not consti- 
tute “publication” by which property rights in the designs 
are abandoned, according to our common law. He held that 
this was publication for “limited purposes,” as demonstrated 
by the care with which they protected their showings, neces- 
sitating the “surreptitious” acquisition of the sketches. 

Whatever the ultimate disposition of this case, it has al- 
ready been fruitful in giving expression to what may be the 
foundations of a new era. 

The fact that French nationals occasion such forthright 
language about one of our domestic disgraces is but one of the 
ironies in the situation. Actually, we, as a nation, are now 
pledged to give greater legal protection to designs created by 
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citizens of other governments than we are to our own! How 
has this come about? 

Since September 16, 1955, following the approval of Presi- 
dent Eisenhower, this country has been a participant in the 
Universal Copyright Convention. This is an international 
agreement, worked out over a period of several years by the 
United Nations, and the first such covenant to which the 
United States has been a signatory. It obligates us to observe 
the rights of foreign creators of design. For the Convention 
assures the owner of a copyright that he will receive in a 
foreign country as much protection as his native government 
affords him. Now, of course, the books of our writers, the 
songs of our musicians will automatically reap the benefits of 
this new code, because they receive the full protection of our 
‘own copyright laws. But the present domestic state of affairs 
in respect to design protection is, at best, confused. We may 
hope that this is the confusion attendant upon an evolutionary 
transition. Nevertheless, the present fact is that we do not 
legally protect the designs created by Americans, while we 
have pledged to do so for nationals of countries which pro- 
tect their citizens’ rights of ownership. This compounding of 
chaos, of course, requires for solution not that we withdraw 
from the Convention but that we amend and clarify our own 
laws. 

The fraternity of thieves knows no boundaries, commercial 
brigandage being thoroughly internationalized. The lines 
from Paris to New York are matched by the lines from New 
York to Tokyo. It is a tribute to modern technology and 
communications, but little else, that M. Lowenstein & Sons, 
Inc. has charged? that Reliance International Corporation 
had its patterns copied in a Japanese mill. Damages of $100,000 
are being sought by this giant of the textile industry which 
alleges that the samples it sent to Reliance were sent on to 
Japan and there reproduced, substantially lower in price and 
quality, and then shipped back to New York to be made into 

skirts. 

Obviously then the international aspect of the copyright of 
design is far from an abstraction. 
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5. Can the Pirate Be Beaten? 


The ultimate and definitive way to beat the pirates is to re- 
write the copyright law or devise a new law in line with mod- 
ern commercial conditions, and in the light of more than a 
century of experience with design protection efforts. Most 
specialists have come to this conclusion, and many individuals 
and groups are interested in working to that end. New legis- 
lation requires time, however, perhaps as much as several 
years, for passage. What can industry do right now, how can 
the makers of housewares and wallpapers and fabrics and all 
the many other products of which design and fashion are 
such critical ingredients, protect their designs? 

Now, the first great change, as we fave noted, that has 
taken place in the last ten years is the new principle enunci- 
ated by the Supreme Court in the Mazer case. You can copy- 
right a work of art even if you intend it for commercial ap- 
plication. The second great change was enunciated in the 
Trifari decision, in which the court expressed the opinion that 
a design copyright did not demand the novelty required of a 
design patent. The third great change occurred in the prac- 
tice of the Copyright Office itself, which copyrights textile 
designs as works of art intended for commercial purposes. 

The specific wording of the regulations” is as follows: 


“202.10 Works of Art (Class G) 


“(a) General: This class includes published or unpub- 
lished works of artistic craftsmanship, insofar as their 
form but not their mechanical or utilitarian aspects are 
concerned, such as artistic jewelry, enamels, glassware, 
and tapestries, as well as works belonging to the fine arts, 
such as paintings, drawings and sculpture. 

“(b) In order to be acceptable as a work of art, the 
work must embody some creative authorship in its delin- 
eation or form. The registrability of a work of art is not 
affected by the intention of the author as to the use of 
the work, the number of copies reproduced, or the fact 
that it appears on a textile material or a textile product...” 
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These are the relevant regulations in effect as of August 11, 
1956, under which some few enterprises of great principle 
and conviction have begun registering their designs. It must 
be kept in mind that these are the rules of a government 
agency. As far as existing law goes, notice of copyright on a 
textile must appear at every design repeat, according to the 
opinion expressed by Judge Coxe (Verney v. Rose). Never- 
theless, this is the rule under which a design can be copy- 
righted as a work of art, even if it is intended for commercial 
purposes, even if it appears on a textile. 

What we have here is the kindling for the purifying fire to 
burn away the dross and excrescence of piracy—provided the 
pile is lit. Provided, that is, that industry and its leaders make 
use of whatever promise there is in these new conditions by 
throwing the book at their parasitic competitors. Given the 
current trend in legal thinking, such cases can be successful. 
Even if a victory is not achieved in a particular case, however, 
the action of industry and the arguments compiled against 
piracy constitute a kind of favorable evidence in themselves. 
In the opinion of one outstanding industrialist, now engaged 
in militant, if almost single-handed, combat against the pirates, 
such course also serves to harass these conscienceless crea- 
tures. Eugene Messner, president of Loomskill, considers this 
tactic, especially were it to be conducted by several com- 
panies of principle and high standing, of great value in making 
life flat, stale and unprofitable for the pirate. 

There are also intra-industry methods in use which can be 
of service. One of these is the special sales clause recom- 
mended by the author to the Textile Distributors Institute. 
Such a protective clause reads: 


“No rights in pattern and design of goods covered by 
this contract shall pass to buyer except as an integral part 
of the goods and the buyer, as a special inducement to 
seller, agrees not to copy or cause to be copied or repro- 
duced either directly or indirectly any such patterns or 
designs.” 


On the basis of this clause, the General Arbitration Coun- 
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cil of the Textile Industry granted an award on a claim of 
copying.*8 

There is also a case, now being appealed in the courts, in 
which this clause was used; it has also been upheld.1* The 
copying hence becomes a contract violation and the market- 
ing of inferior, copied goods a form of unfair competition. 

Another measure which is of long standing in several indus- 
tries revolves around voluntary and codperative agreement 
among the members of the industry not to indulge in design 
piracy. This form of moral suasion has led a precarious life on 
the high and wild seas of commercial ethics. To have even 
superficial meaning, an organization or covenant must in- 
clude everyone in the industry. This must, by definition, com- 
prise the very elements against whose thievishness the industry 
is attempting to move. Despite this basic and ineradicable 
paradox, at least one such organization has survived for many 
years and, within the limits inherent in the situation, has ac- 
complished several feats which are of unquestionable value. 
In this respect the Design Registration Bureau, functioning 
primarily in the textile field, but whose services have also 
been utilized by toy, glassware, leather goods and house fur- 
nishings commercial groups, has much to its credit. The mere 
fact that it exists serves to keep alive, in industries where 
piracy has a strong hold, the simple but firm idea that the 
stealing of another man’s ideas is ruinously costly and waste- 
ful, as well as despicable. But, further than that, the system 
devised by this Bureau is a living challenge to those who 
oppose copyright of design on the grounds that it won’t work 
because originality either cannot be rightly determined or 
because determination would be so time-consuming and costly 
as to be of no practical use in the life of the trade. 

In the many Congressional hearings which the author at- 
tended and in which he participated over a long period of 
time, one of the questions invariably raised was: How can the 
Copyright Office be expected to meet all requirements of 
search, registration and speed? How can it be expected to 
know about originality in a hurry? Of course, since those 
hearings the Trifari case has made abundantly clear that 
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originality in design does not mean uniqueness or novelty but 
rather “‘some degree of individuality so that the Court is con- 
vinced that the author has created an original, tangible ex- 
pression of an idea rather than a merely pleasing form dictated 
solely by functional considerations . . .” 

But the full and direct answer to these questions lies in the 
way the Design Registration Bureau operates. An example of 
industry determination, this organization represents a volun- 
tary effort to combat piracy in the apparel textile trade. The 
wide support it receives indicates the practical desire that 
exists to improve the situation. In its work, merely by com- 
mon sense standards, it is established that one pattern is 
sufficiently different from another on the same theme, mind 
you, to warrant its being registered. In any given season 
thousands of variations on a theme, whether it be palm trees, 
daisies, split-level houses, can be and are accepted as original. 
For design protection is not at all an attempt to curb the 
development of styles or to control the market in fashion. 
Many, many original designs can be created within a style 
trend; yet each of them ought to be recognized as being the 
property of its creator. 

It might well be that the most effective method by which 
a design copyright law could be enforced is by some sort of 
codperative effort between the government agency and com- 
mercial organizations representing the industries affected. 
Many problems of administrative detail might be found of 
simple solution were the local and specific experience and tra- 
ditions of industry thus absorbed into the machinery of copy- 
right registration. 

The first requirement still remains, however, that the law 
protect the commercial creative designer against copyists. To 
this end industry must give unequivocal demonstration of its 
determination to wipe out piracy. 

The ferment of interest created in the past year or so by 
the new possibilities for effective design protection has, nat- 
urally, given rise to expressions of apathy and pessimism, as 
well as hope. Among the several surveys of opinion, one 
reported the view that: “In the meantime, existing copyright 
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laws are held too costly, too slow, and too complicated to 
give any appreciable degree of protection.” 

It is true that only a Utopian dreamer could, looking at the 
present situation, believe that because of the decisions in the 
Mazer and Trifari cases, and such juridical opinions as we 
have quoted, and a few isolated examples of determination on 
the part of industry—because of this the copyright problem 
has been solved. But neither should the potentialities of the 
present situation be belittled. The legal implications of the 
Mazer and Trifari cases extend to all industries concerned 
with design, not merely ceramics and costume jewelry. In 
point of fact, the mechanics of copyrighting consist of the 
filing of a “claim of copyright” which is an established form, 
together with the statutory fee of $4.00. Properly executed, 
a registration can be accomplished in a reasonably short time. 
Compared to the time and money that are required to create 
a design, the copyright procedures can hardly be called costly 
or complex. And the fact that it is being widely adopted in 
the costume jewelry industry and is beginning to gain ground 
in textiles and elsewhere demonstrates this aspect of facility. 

If the period of untrammeled piracy, during which the law 
said “copying is legal” was the age of barbarism, then we can 
hope, in the light of the facts reviewed in these pages, that 
we are witnessing the emergence of a civilized order. But of 
course to accomplish this emergence requires a conscious will 
and directed activity, as is the case in most human affairs. 

This booklet is written in the hope of contributing to the 
growth of such action. For the nub of the matter lies in seeing 
that to exercise the right of copyright, even as it exists today, 
with limitations, ill-defined areas and untested aspects, is to 
contribute towards the achievement of the ultimate goal of 
definitive legislation. The full protection of design in the 
future is best assured by industry’s unequivocal affirmation 
today that it wants and needs design protection. Not one com- 
pany in an industry, but entire industries, should waste no 
time in copyrighting their designs, ever narrowing the “safe” 
area for pirates, until they are completely routed. 

To this end some center, some organization would un- 


DESIGN PROTECTION 201 


doubtedly serve best. In the present state of affairs it might 
function as a kind of clearing house for copyright, expedit- 
ing the matter for its industry members. Simultaneously, it 
would give voice to industry’s specific needs in design pro- 
tection, and seek to mobilize opinion in its favor. 

Such a crystallization of the new trends set in motion in 
the past few years seems to me to be needed. Otherwise the 
regenerative forces noted in these pages may well dissipate 
their energies, instead of channeling them in one mighty 
unified effort to ensure a real possibility of success. The right- 
ing of this too well-established wrong of design piracy, long 
overdue, must not be again frustrated. The benefits at stake 
for the manufacturer, the retailer, the consumer, the people 
of the United States, in short, are too great for that. 
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Wert, GorsHAL & MANGES, 
New York, N.Y., August 10, 1961. 
SENATE JupDICIARY COMMITTEE, 
U.S. Senate, Washington, D.C. 


GENTLEMEN : As one who has long been interested in the protection of original 
designs and in the development of adequate design protection legislation, I should 
like to express my support for the present bill to protect original ornamental de- 
signs of useful articles. 

As counsel for the Textile Distributors Institute, Inc., and as the attorneys 
for many other leading textile and retail institutions, our firm, Weil, Gotshal & 
Manges, and I have had the opportunity over the years to consider the problem 
of design protection from all points of view. It is understood, of course, that 
any design protection legislation must necessarily be a compromise between 
conflicting interests, but it is my opinion that each year the need for protection 
from design piracy becomes more and more important. 

As I stated recently in an article published in Stores magazine, the problem of 
the retailer in the issue of design piracy is a real one. On the one hand, he 
desires to sell well-designed and attractive articles at competitive prices, and on 
the other hand, he recognizes that unless there is some protection for the de 
signer who creates the products there will be no incentive for him to continue 
to develop new designs. In my opinion, the retailer should understand that, 
generally speaking, he has little to fear, since the primary objective of recent 
design piracy legislation has been to stop copying by actual copyists and to stop 
distribution by those who knowingly purchase and distribute a copied article. 
The retailer who unwittingly purchases and then sells a copied article would 
not be affected although he would be required to disclose his source of supply 
and not reorder. This, I feel, is a fair compromise, being supported by more 
and more retailers, 

From the point of view of the Textile Distributors Institute, Inc., I should 
like to support the present legislation strongly. Although case law in recent 
years has tended to create greater rights in designers of original ornamental de 
signs of useful articles, there still is a substantial need for legislation of the 
type being considered by your committee. 

I have asked Mr. Edward L. Merrigan, the head of our Washington office, to 
appear before you as, unfortunately, other engagements will prevent me from 
being present. Mr. Merrigan will be able to amplify these comments and will 
present for insertion in the record some of my writings on the subject such as 
“The Pirates Will Get You” (Columbia University Press), “Today’s Fight for 
Design Protection” (pamphlet), and “Why Retailers Should Support Laws To 
Protect Fashion Designs” (Stores magazine, June 1961), which will present my 
point of view in greater detail. 

Respectfully yours, 
Synvan GoTsHAL. 


Way RerArLers SHOULD Support Laws To Protecr FasHion DEsIGNs 
(By Sylvan Gotshal, Weil, Gotshal & Manges*) 


The problem of the retailer in facing the issue of design piracy is a very 
real one. On the one hand, he is anxious to sell well-designed and attractive 
merchandise, dresses, textiles, and jewelry at competitive prices; on the other 
hand, he recognizes that unless there is some protection for the people respon- 
sible for creating and designing these products, there will be no incentive for 
them to continue to innovate and develop new styles. However, the retailer 
should understand that, generally speaking, he would have had little to fear 
from most of the laws proposed up to date to protect original designs unless 
he knowingly and actively participated in actually copying those designs. The 
primary objective of such laws is to stop copying by the actual copyists and 
distribution by those who knowingly purchase or distribute a copied article. 


4Sylvan Gotshal, senior member of the legal firm of Weil, Gotshal & Manges, is an 
authority on questions arising in the textile and retail industries; has long been affillated 
as counsel with many organizations in these fields. He has also represented numerous 
international interests, and is the author of “The European Common Market,” and “To- 
gether We Stand,” an analysis of French-American relations. He has been decorated by 
several foreign governments. He has seryed as chairman of the board and as president of 
the American Arbitration Association, and is an organizer and leader in many associations, 
a number of them with public or semipublic interests. 
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There are certainly two sides to the question of design piracy, but over the 
years I have come to feel that the gradual development of design protection 
will ultimately favor and not harm the retailer. It will permit him to offer 
a wider variety of well-designed and beautifully styled products and will not 
hamper him nor injure the public. 

Each decade has witnessed a major effort to protect creative designers and 
the manufacturer of original designs in whatever form—dresses, textiles, jewels, 
lamps, ceramics, furniture. The purpose of the effort is to establish as the law 
of the land that the skills, the time, the work, the reputation and the knowl- 
edge contained in beautiful originals entitles the originator and fabricator 
of a successful original product to exclusivity for a reasonable length of time, 
and to reasonable financial rewards. I believe this development is the right one 
and I hope the great majority of legitimate retailers, who have so much to gain 
by being able to sell good design and originality will support laws for its pro- 
tection. 

Pxisting legal protection: A great change has come over American legal 
thought about design piracy. The recognition that fair play, equity, and con- 
science must dominate, even in the marketplace, has displaced the old doctrine 
that imitation is the lifeblood of competition. Such recognition is the hallmark 
of an established, mature society and should be reflected in its legal system. 

Lacking a workable and complete design protection law, it is only through 
the continuous efforts of those who believe in the rights of original designers 
that partial protection against piracy has now been established by court de- 
cisions. The cumulative effect of past congressional hearings which did not 
result in legislation and of lawsuits which were lost because even sympathetic 
judges could find no basis in law for punishing the copyist, did at least alter 
the philosophical atmosphere, as it were, in which this problem was considered. 
And, beginning in 1954, we had the first of several court opinions which have 
made some control of design piracy possible. 

“Art” copyright broadens: At that time, a designer of a statuette of a human 
figure copyrighted his creation, as the law provides, as a work of art. After 
a period, he converted this very figure into a lamp base, and proceeded to manu- 
facture the lamps with considerable initial success. Then another lamp com- 
pany pirated this design, using the identical statuette as a base for its lamps. 
The original designer took this case to the Supreme Court, to protect his copy- 
right, and in March 1954 the Court ruled that the copyright of a work of art 
does not cease or lapse when the work is adapted to commercial purposes 
(Mazer y. Stein). 

It is upon this epochal decision that those concerned with design protection— 
as manufacturers, as retailers, as designers, as lawyers, as citizens and men 
of good will—have been able to build such protection as we have today against 
the marauders who would reap where they have not plowed. 

In the following year, a case involving the copying of costume jewelry (Trifari 
v. Charel) further strengthened the idea that original artistic design could be 
protected by copyright. The only requirement of the court, in its affirmation 
of the copyright of costume jewelry, was the necessity’of imprinting on each 
article the circled C and the name of the copyright owner, constituting legal 
“notice.” Of great importance was Justice Alexander Bicks’ illuininating defini- 
tion of what is copyrightable: 

“The copyrighted matter need not be strikingly unique or novel * * * [it 
must] exhibit some degree of individuality so that the court is convinced that 
the author has created an original, tangible expression of an idea rather than 
a merely pleasing form dictated solely by functional considerations * * *.” 

These cases, naturally, affected Copyright Office procedures, and by 1957 
textile designs were being accepted for registration even when they were in- 
tended for commercial reproduction. This interpretation of the law in the light 
of the court's decisions had, however, to take into account an earlier ruling 
(Verney y. Rose), which required the notice of copyright, the ©, to appear 
on the selvage at every pattern repeat. 

Copyright for a work of art, when that work was commercially used or pro- 
duced, was only upheld when the public was informed of the copyright by notice, 
by the © on each repeat. This did not give all designers in fields such as textiles 
proper protection since the © could not practically be placed on each repeat. Nor 
did it give them complete reassurance, which they rightfully sought, that their 
work, which brings so much pleasure to others, should possess exclusivity rights. 
Nevertheless, it then represented, and still does, a tremendous change from the 
days of no legal protection of any sort. 
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Policing the law: Particular praise is due to those businessmen who became, 
as it were, guardians of the law, and spared no effort to rid their industry of the 
parasitic design pirate. Once textile designs could be protected by copyright, 
many firms took forthright action. Notices were published announcing that 
customers would be protected against the piracy of the firms’ designs and these 
companies did act on their word, and successfully ran several pirates out of the 
industry by legal action. 

One loophole closed: Just a little more than a year ago, in another of those 
searching and wise opinions for which Justice Learned Hand is deservedly 
renowned, the court, in upholding the copyright of textile designs commercially 
used, expressed a much more reasonable and liberal understanding of the notice 
requirements of copyright. This case (Peter Pan vy. Weiner) is of particular 
interest because it revolved around the fate of the selvage which had disap- 
peared, and with it 'the ©, when the material was made up into a dress. The 
copying was of the design of the textile, not of the dress. It was contended that 
the pirate could not know what he was doing in copying this design because he 
could not see the notice of copyright, which had been bound up or cut off. Such 
situations make us keenly aware of the difficulties of the tasks facing the court 
and how capable and devoted must be the judge. 

Justice Hand’s opinion first dealt with the exactness of the copying, and 
pointed out that absolute identity of two designs need not be established: “The 
ordinary observer, unless he set out to detect the disparities, would be disposed 
to overlook them, and regard their esthetic appeal as the same. That is enough.” 
As to the question of the adequacy of notice, he wrote: 

“On the other hand, it is a commonplace that a literal interpretation of the 
words of a statute is not always a safe guide to its meaning. * * * We do hold 
that at least in the case of a deliberate copyist, as in the case at bar, the absence 
of ‘notice’ is a defense that the copyist must prove, and that the burden is on him 
to show that ‘notice’ could have been embodied in the design without impairing 
its market value.” 

Thus, it has been pretty clearly established that once the original designer has 
placed notice of copyright, as required, on the selvage of the textile product, 
there is continued design protection against the willful infringer, even with 
dresses, when the fabric must necessarily be used in such a way as to dispense 
with notice or to conceal it. 

No copyright for dresses: But, of course, there still is no adequate protection 
for dresses, dress designers, and dress manufacturers, because the Copyright 
Office will not actually register the design of a dress as such; the design must 
satisfy the statutory requirement of being a “work of art.” This presents 
hairsplitting questions with reference to fashion designs. , 

However, both practical and theoretical legal work on this subject has been 
done and is now being done in this country to safeguard the rights not only 
of domestic manufacturers but also of the interests of the great French dress- 
making houses, as organized in the Chambre Syndicale de la Couture Parisienne. 
The French couturier is, as the reader probably knows, ill prepared for the 
primitive and savage commercial milieu in which style piracy flourishes here. 
In his own country, together with all designers in all industries, he is amply 
protected by legislation that has been in effect since July 14, 1909. This law 
grants him entire right and exclusive property in his design, offers a simple 
and effective mode of registration, and punishes copiers with fines, imprison- 
ment, damages, and confiscation of copies. 

There is, however, some legal protection for the French product here, woe 
fully inadequate as are our laws in comparison to those of France. The 
unauthorized sketching of designs, and the sale of these sketches to manu- 
facturers—in other words, unabashed thievery—has finally been outlawed 
(Dior v. Milton), even though copyright was not involved, and was not in fact 
possible. In the words of Justice Henry Clay Greenberg, this action of the 
court “simply quarantines business conduct which is abhorrent to good con- 
science and the elementary principles of law and equity.” 

There are also developing new approaches to the defense of creative design, 
approaches not yet fully tested, but which hold out additional hope that the 
pirate will be barred from the world of fashion. For example, it has been 
established before the courts that you cannot interfere with the contractual 
relationship between two other parties, even without inducing breach of con- 
tract. Now a copyist can be shown, in many cases, to have interfered in the 

contractural privileges bestowed by a designer upon a retailer or a manufacturer, 
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because of the effect of this cheap competition. Hence, here may well be a 
new mode of relief. In the well-known and controversial field of “repro- 
ductions,” presented as such, it may prove to be possible to prevent unauthorized, 
low-price “knockoffs” on the grounds that the good name of the original designer 
is being degraded thereby, that his reputation is being made to suffer by the 
inferior copies. Indeed, there is a lawsuit now pending in the Mederal court 
in New York which will test this possibility. 

Corrective legislation: It is both curious and nonsensical that men must en- 
gage in all this brain racking, thinking, searching, and researching to achieve the 
simple end of an honest and reasonable commercial practice, which everyone but 
the utterly amoral pirate concedes to be desirable and necessary. Yet this sit- 
uation must obtain so long as we lack a law that specifically spells out the prop- 
erty rights of designers in their original commercial designs, and gives them im- 
mediately effective protection against the copyist, the style pirate. Today such 
a bill is pending before Congress. We have been close to its enactment before: 
The Vestal bill in 1928; the Sirovich bill in 1932; the Hartley bill in 1947. Those 
who have supported these bills feel that today we may have a more propitious 
atmosphere than ever before, for the serious consideration and the eventual 
passage of a similar bill. Fashion and design have achieved a prominence in 
industry previously inconceivable and rightfully deserve protection, just as pacent 
and copyright protect so many other aspects of industry. 

Legislation which has been introduced into this Congress seeks “to encourage 
the creation of original ornamental designs of useful articles by protecting the 
authors of such designs for a limited time against unauthorized copying.” It was 
drafted by a group of specialists, under the chairmanship of Judge Giles Rich 
of the U.S. Court of Customs and Patent Appeals, over a period of 2% years.” 
It has already received the approval of various bar associations, and of industry 
representatives in hearings of the 86th Congress. Some have worried overly 
much about certain details, instead of going on record to show the widespread 
need for, and corresponding demand for, corrective legislation, as a matter of 
principle. 

The present major provisions of this bill would answer many of our problems. 
It offers protection to an original design, which is defined as one not copied from 
another's work or from one in the public domain. It protects the original de- 
signer from unauthorized copying. Registration must be made within 6 months 
of the sale or exhibition of the article embodying the design, and protection then 
dates from first public exhibition or sale. While notice of copyright is required, 
great flexibility is permitted in its application, so that, once the design owner has 
complied with the law, his protection survives anything done to the notice by 
others. The remedies include injunctive relief, which, of course, is of crucial 
importance in fashions: damages, which may be triple; forfeiture or destruction 
of the copies; recovery of costs. 

Provisions are included in the proposed bill which state that the seller (i.e., 
the retailer for purposes of this discussion) is only liable if—- 

“(i) He induced or acted in collusion with a manufacturer to make, or an 
importer to import such article (merely purchasing or giving an order to pur- 
chase in the ordinary course of business shall not of itself constitute such in- 
ducement or collusion), or 

“(ii) He refuses or fails upon the request of the proprietor of the design to 
make a prompt and full disclosure of his source of such article, and he orders 
or reorders such article after having received a personal written notice of the 
protection subsisting in the design. 

“b. It shall not be infringement to make, have made, sell, or import any arti- 
ge enbodring a design created without actual knowledge of the protected 

esign.”” 

Retailers might consider carefully whether any additional provisions are neces- 
sary for their special protection or in order not to interfere with the free flow of 
distribution. 

If such a bill became the law of the land, I believe that retailers as well as 
designers would benefit. The designer wonld be secure in knowing that his ef- 
forts would be protected; he would have an inventive to do his best at all times 
to develop and create modern and beautiful Styles and products. The compli- 
cated, extravagant, and expensive effort of concealing designs from possible 
copyists would be unnecessary and our designers could give full concentration to 


= Two current bills that incorporate these Principles are TLR. 6776 “ed in the 
House on May 3, and S. 1884, introduced in the Senate on May 16. sigSceintroducedhinkthe 
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their work. At the same time, retailers could reap the financial benefits of being 
able to serve and satisfy their customers by selling such merchandise without 
fear of unfair competition from inferior copies. 

But surely much more is at stake. It is a strong and healthy society which 
bases its laws on ethical precepts and moral principles. Our country has been 
a shining light in a troubled world for its insistence on fairplay within its bor- 
ders and without. Americans throughout their history have devoted their tal- 
ents and energies to so many worthy and important causes: let them now assure 
their future by the elimination of immoral commercial piracy. 


AMERICAN Patent LAw Assocration, AucusT 16, 1961 
STATEMENT ON ProposeD DesIGN LEGISLATION, 8. 1884 


This statement is respectfully submitted to the Senate Committee on the 
Judiciary by authority of the board of managers of the American Patent Law 
Association. It concerns S. 1884, a bill for the protection of original ornamental 
designs of useful articles against unauthorized copying, which was introduced 
by Senator Hart for himself and for Senators Wiley and Talmadge on May 
16, 1961. 

The American Patent Law Association is a voluntary professional association 
composed of more than 2,300 lawyers. Its members practice throughout the 
United States as specialists in the fields of patent, trademark, and copyright 
law. Founded in 1897, the association has become the Nation’s largest bar 
organization especially concerned with the administration, enforcement, and 
development of the law in these fields. 

The problem of providing adequate protection for original designs of useful 
articles has engaged the attention of members of this association for a long 
time. The growing scope and importance of the problem and suggestions being 
made for remedial legislation became recognized several years ago as requiring 
that special attention be given to the subject by the association. A special 
committee known as the committee on design legislation was then established 
and has been continued from year to year, with a membership of 10 to 15 experi- 
enced lawyers, for the purpose of studying and making recommendations on 
proposals for dealing with the problem by legislation. 

The design bill now being considered is an outgrowth of bills of like purpose 
introduced in the 86th Congress. It is understood to embody revisions suggested 
by experts experienced in the administration of the copyright law and the patent 
aw. 

Our committee on design legislation has studied the bill and expressed views 
and recommendations concerning it, to the extent permitted by the time available 
since last May. Its present views and recommendations have been considered 
and approved by the board of managers of the association. 

Accordingly, this association states its present position on the bill as follows: 

First. The American Patent Law Association regards new legislation to 
provide limited protection against the copying of original ornamental designs 
of useful articles as being definitely needed. 

Second. The association approves the purpose and, in general, the principles 
which underlie the provisions of S. 1884. 

Third. The association respectfully suggests that final action on the merits 
of S. 1884 be deferred until, but not beyond, the 2d session of the 87th Con- 
gress, for the following reasons: Some of our members have expressed questions, 
suggestions, and criticisms with regard to the wording and substance of various 
parts of the bill. Our special committee has not had an opportunity to meet 
for resolutions of these matters or to make recommendations enabling the asso- 
ciation to take a position on their merits. The coming months will provide the 
time needed for further studies and for the reaching of conclusions reflecting 
the considered views of the association on all aspects of the bill. 

Although we can express no general conclusion at this time on the merits of 
S. 1884, it is believed desirable and perhaps helpful to state more fully some 
of the reasons why new legislation conforming to the purpose of this bill is 
regarded as an important public need. 

The bill is concerned with the encouragement of creative works in the designing 
or ornamentation of useful articles. It would encourage such works by providing 
ways for protecting them, quickly and at little expense, against the inroads of 
business practices commonly referred to as “design piracy.” 
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These practices occur frequently, often with destructive effects for which 
there is no adequate remedy under existing law, in many industries in which 
the designs of the articles produced are susceptible to wide variation and the 
esthetic or ornamental aspects of newly marketed products are important to 
their success. 

Typically, the designs which achieve little success are not copied, while those 
expected or proved to be successful are likely to be copied promptly in articles 
of inferior quality offered at lower prices than the originals. Trade in the copies 
then debases or destroys the salability of the originals. 

In this way, the designers and producers of articles designed with originality 
to make them attractive to consumers often lose “overnight” their investments 
in creativity. So also may distributors and consumers who have paid for the 
distinctiveness in product design. 

In various industries, especially those concerned with production goods or 
quite costly consumer goods, accepted rules or standards of business ethics tend 
to minimize the copying problem. But not so in the less stable or more highly 
competitive consumer goods industries where design is a large factor in product 
value. One consequence is that design creation holds limited attractions in 
such industries, the costs being very considerable, consumer acceptance of a new 
design being unpredictable, and there being almost an assurance that successful 
designs will be copied promptly, usually in inferior merchandise. 

The problem outlined is one of long existence. The first bill seeking to 
control it was introduced in 1914. Between 1924 and 1936 numerous “design 
copyright” bills were considered by Congress; one of them being passed by the 
House in 1930. Ten years ago a new, more limited approach to legislation on 
the subject was taken by a committee of the New York Patent Law Association. 
Its suggestions led to the establishment of a coordinating committee of the 
National Council of Patent Law Associations to work on draft legislation. 
The coordinating committee produced drafts from which the present bill, 
S. 1884, and identical House bills H.R. 6776 and H.R. 6777 were developed. 

It has been suggested from time to time that remedies against “design piracy” 
Were or could be made available through resort to the design patent law or the 
copyright law or the common law of unfair competition. It may be helpful 
to indicate respects in which these branches of established law have failed to 
reach the problem. 

The law of unfair competition, as it concerns the trading is simulations or a 
competitor's originally designed products, has developed largely on the “palming- 
off” theory. Courts will prevent deception of the public by preventing the 
passing of copies as and for the originals, where distinctive designs or markings 
of the originals are shown to have acquired a ‘‘secondary meaning” indicating a 
particular source of origin. The courts in some jurisdictions, notably New 
York, haye extended the principle to enjoin design appropriations which are likely 
to result in deception of consumers, without requiring proof of an established 
“secondary meaning.” 

The issues, proofs, and proceedings in such cases are, however, quite complex. 
The common law has not developed to the point of outlawing per se the produc- 
tion of copies of a competitor's originally designed articles for sale or for use 
in trade. Indeed, the courts have tended to look to Congress for remedial action. 
nI the well known case of Cheney Bros. v. Doris Silk Corporation, 35 F. (2d) 279 
(1929), the opinion by Judge Learned Hand stated the problem as follows: 

“* * * So it is easy for any one to copy such as prove successful, and the plnin- 
tiff, which is put to much ingenuity and expense in fabricating them, finds itself 
without protection of any sort for its pains. 

“True, it would seem as though the plaintiff had suffered a grievance for 
which there should be a remedy, perhaps by an amendment of the Copyright 
Law, assuming that this does not already cover the case, which is not urged 
here. It seems a Jame answer in such a case to turn the injured party out of 
court, but there are larger issues at stake than his redress. Judges have only a 
limited power to amend the law; when the subject has been confided to a Legis- 
fot they must stand aside, even though there be an hiatus in completed 
ustice.”’ 

The design patent law has existed for the protection of designs of useful 
articles since 1842. It is limited, however, to designs which are new in an absolute 
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sense and, in addition, not only original and ornamental but also the results of 
acts of invention. The presence or absence of the requisit “novelty” is measured 
against all that was ever published or known before, and the standards applied 
to judge “invention” are like those applied to chemical discoveries, radar, new 
machines, and other scientific advances. 

It results that whether or not a given ornamental design, however original 
or new it may seem to be, is truly new and an invention, within the statutory 
meanings, cannot be determined with certainty without very expensive searches 
through farflung records and literature. When raised, these questions can 
seldom be settled until the last court has spoken on the Validity of the patent. 
So there are inevitable delays, expenses, and uncertainties in the procurement 
and enforcement of design patents. Many of them inyolve issues having little 
or nothing to do with either the actual value of the design or the fairness of 
the acts charged as infringements. 

In the Cheney case, the court pointed out inadequacies of design patents as 
follows: 

“The plaintiff * * * puts out each season many new patterns, designed to 
attract purchasers by their novelty and beauty. Most of these fail in that pur- 
pose, so that not much more than a fifth catch the public fancy. Moreover, they 
have only a short life * * *. It is in practice impossible, and it would be very 
onerous if it were not, to secure design patents upon all of these; it would also 
be impossible to know in advance which would sell well, and patent only those. 
Besides, it is probable that for the most part they have no such originality as 
would support a design patent.” 

Turning to the status of designs under the copyright law, the court in the 
Cheney case said: 

“Again, it is impossible to copyright them under the Copyright Act * * *, or 
at least so the authorities of the Copyright Office hold.” 

Recent years have brought notable extensions of the kinds of works held 
copyrightable. Largely as a result of the 1954 decision of the Supreme Court 
in J/azer v. Stein, 347 U.S. 201, the Copyright Office now accepts designs for 
fabrics, jewelry, lace, and various other useful articles as registerable “works 
of arts.” But the Copyright Office still holds to rulings which exclude orna- 
mental designs of useful articles, for the most part, from the category of 
registerable “works of art.” Its position seems based upon mixed considerations 
of precedent, public policy, and administrative policy. 

As stated in the recent report of the Register of Copyrights on “General Reyvi- 
sion of the U.S. Copyright Law” (House committee print, July 1961) : 

“We do not believe * * * that it would be appropriate to extend the copyright 
law to industrial designs as such. * * * The term of copyright * * * is too long 

_ for ordinary design protection. And there are other fundamentals of the 
copyright statute * * *. Liability of innocent distributors of infringing articles, 
for example—that are not suitable for the entire range of industrial designs. 

“The principal administrative problem now faced by the Copyright Office in 
this field derives from the deposit of useful articles for copyright registration, and 
the difficulties in determining whether or not they embody or constitute copy- 
rightable ‘works of art’.” 

In summary, therefore: 

The common law of unfair competition has not fulfilled the needs for protec- 
tion of creative works embodied in the designs of useful articles. It stops short 
where evidence of consumer deception is missing, if not for lack of proof of 
“secondary meaning.” 

The design patent law has not fulfilled the needs. It entails delays, expenses 
and uncertainties which keep it from having but very limited application to 
modern business problems arising in the creation and marketing of originally 
designed articles and from the frequent prompt trading by competitors in copies 
of the successful designs. 

The copyright law as construed to date has fulfilled the need only as to quite 
restricted classes of useful articles. The existing uncertainties as to its scope, 
as well as the questionable suitability of its provisions for the protection of useful 
article designs now held to be not subject to copyright, provide important 
reasons, in addition to those arising from the extensive practice of “design 
Piracy,” for the enactment of new legislation to achieve the purpose of the 
design bills now before the Congress. 
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Dansk Destens, INC., 
Great Neck, N.Y., August 15, 1961. 
Hon. Puiuie A. Hart, Jr., 
Senate Judiciary Committee, 
Washington, D.C. 

My Dear Senator: Yesterday I wrote advising you of the fact that I would 
respectfully request that consideration be given to various exhibits which we 
have sent air express today in conjunction with the hearings being held by the 
Senate Judiciary Committee on S. 1884. 

The contents are as follows: 

Exhibit A: Japanese imitation, distributed by Dixon-Scandia, of our Fjord 
steak knife set—part 116: Six-piece set, their retail selling price, $5.95. Our 
retail selling price, $24.95. 

Exhibit B: Japanese imitation, distributed by Dixon-Scandia of our pattern 
Fjord, five-piece place setting, part 101-105: Their retail selling price, $3.95. 
Our retail selling price, $16.95. 

Exhibit C: Japanese imitation, distributed by present trading company, of 
our Fjord 16-piece starter set, part 115: Their retail selling price, $24.95. Our 
retail selling price, $49.50. 

Exhibit D: Japanese imitation, distributed by Akron of our pattern Fjord, 
five-piece place setting, part 101-105: Their retail selling price, $3.95. Our 
retail selling price, $16.95. 

Exhibit EB: Japanese imitation, distributed by Dixon-Scandia of our pattern 
Fjord 16-piece starter set, part 115: Their retail selling price, $12.50. Our retail 
selling price, $49.50. id 

Exhibit F: Japanese imitation, distributed by Dixon-Scandia of our pattern 
Fjord carving set (2 piece), part 181-182: Their retail selling price, $7.95. Our 
retail selling price, $23.95. 

Exhibit G: Japanese imitation, distributed by Top-Flite of our pattern Fjord 
carving set (2 piece) part 181-182: Their retail selling price, $6.22. Our retail 
selling price, $23.95. 

Exhibit H: Japanese imitation, distributed by Tsubane Metal Co. of our pat- 
tern Variations V (4-piece place setting) parts 501, 502, 503-505: Their retail 
selling price, $2.95. Our retail selling price, $8.85. 

Exhibit I: Japanese imitation, distributed by Aluminum Housewares Corp. 
of our pattern Kongo (16-piece starter set) part 315: Their retail selling price, 
varies between $10.99 to $24.95. Our retail selling price, $49.50. 

Exhibit J: Imitation, country unknown probably domestic. Distributor un- 
known of our collection Staved Teak, part 851, trivet: Their retail selling price, 
$1. Our retail selling price, $3.95. 

Exhibit K: U.S. imitation, distributed by Dorset Vermont of our Staved 
Teak oval tray, part 801: Their retail selling price, $6.95. Our retail selling 
price, $13.95. 

Exhibit L: Japanese imitation, distributed by Akron of our Kobenstyle cas- 
serole, part 716: Their retail selling price, $8.95. Our retail selling price, $16.95. 

Exhibit M: Dansk Designs Kobenstyle Casserole, part 716: Retail selling price, 
$16.95. See imitation exhibit L. 

Exhibit N: Dansk Designs Fjord, 5-piece place setting, part 101-105: Retail 
selling price, $16.95. See imitation exhibit B; see imitation exhibit C; see imita- 
tion exhibit D; see imitation exhibit E.) 

Exhibit O: Dansk Designs Variations V, five-piece place setting, parts 501- 
505: Retail selling price, $10.75. See exhibit H, imitation. 

Exhibit P: Dansk Designs Kongo, five-piece place setting, parts 301-305: 
Retail selling price, $16.95. See imitation exhibit I. 

Exhibit Q: Dansk Designs Staved Teak, trivet, part 851: Retail selling price, 
$3.95. See exhibit J, imitation. 

Exhibit R: Dansk Designs Il"jord, six-piece steak knife set, part 116: Retail 
selling price, $24.95. ‘See imitation exhibit A. 

Exhibit S: Dansk Designs Staved Teak, tray, part 801: Retail selling price, 
$13.95. See imitation exhibit K. 
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MISCELLANEOUS ADVERTISING AND DESCRIPTIVE MATERIAL 


Exhibit 1. Imitation Doranne of California Brownstone collection. Compare 

as follows: 
Doranne part number: 

G 503. 

G 500. 

G 502. 
Dansk part number: 

900. 


912 and 910. 
927/928. 

Pxhibit 2. Various newspaper ads on imitations of Fjord and Kongo patterns. 

Exhibit 3. Dansk Designs advertising material covering Fjord, Kongo, Varia- 
tions V patterns. 

Exhibit 4. Dansk Designs advertising material covering Staved Teak line. 

Exhibit 5. Dansk Designs advertising material covering Kobenstyle line. 

An appraisal of the overall effect of the various design imitations can best 
be summarized under the following main headings: 

A. The economic effect on our present business structure. 
B. The “association” effect and its detrimental repercussions. 
C. Decreasing effect of our advertising. 

After comparing the price structure of the imitations with that of Dansk 
Designs present retail scale, it becomes obvious that the competitive spirit no 
longer exists. 

Unfortunately, since the copies generally appear after the initial distribution, 
it takes a year to fully assess the destructive influence of the various imitations. 

In the case of the flatware the normal expected growth, as a result of our 
experience with initial distribution and subsequent leveling off, was curtailed 
some 30 percent, most of which can be attributed to the design imitations. 

The Staved Teak line is a far more inclusive line and it is more difficult to 
assess the direct effect, but a conservative estimate would be a decline of 
approximately 10 percent in our sales volume, as a result of the exhibits sent you 
and others which have cropped up from time to time. 

B. Since many of the imitations are of substandard quality and poor work- 
manship, the public is very often misled and an association is soon carried over 
to other products made by us, with a detrimental effect. 

Much of the so-called stainless steel reflected in the imitations is in fact 
mislabeled so that the general connotation behind stainless steel has come to 
be demeaned. This is so much so that a recent bulletin by our Treasury 
Department was issued to warn importers and distributors of the legal effect 
of mislabeling and misrepresentation. 

The public is very often confused because of the misleading advertising as 
well and we have had countless examples from our retailers of defective mer- 
chandise returned to them and accepted inadvertently as Dansk merchandise— 
when in fact it was imitations of Dansk. 

Many sales were lost due to the fact that the confusion of associations pre- 
yented a prospective purchaser from securing other parts in our lines because 
of poor experiences with our imitators. 

C. The various exhibits indicating the level of our advertising in various 
media, particularly magazines, indicate the expense to which we go to promote 
our various collections. 

The effect is lost very often because of the low level of advertising exhibited 
by our imitators. 

We have in several instances resorted to the courts and we found that it is 
very easy for one to imitate and not suffer the consequences. 

Thank you for your thoughtful consideration. 

If, and when this merchandise is returned, please send it to us freight collect. 

Sincerely yours, 
Epwarp S. Lv BEL, Vice President. 
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Frost & VANDENBURGH, 
Chicago, Iil., August 28, 1961. 


Re S. 1884. 
Senator Purr A. Hart, 
U.S. Senate, Washington, D.C. 

Dear SENATOR Hart: The August 14, 1961, letter of the Department of Justice 
follows generally the pattern of the June 29, 1960, letter referred to in my 
testimony. In both letters the Department notes its lack of understanding that 
any need for a design bill exists and refers to the bill as providing additional 
“monopoly” rights. 

There is a very real need for legislation along the lines of S. 1884. It pro- 
vides limited protection for designs that are not clearly eligible for copyright 
protection under the Stein decision. It provides notice, term, and other pro- 
visions making more practical the protection of designs that are eligible for 
protection under the copyright law. It should relieve the Copyright Office of a 
troublesome administrative burden. 

Insofar as the term “monopoly” is applied to the protection afforded by the 
bill, the term is being used in a broad sense. As so used, the appellation war- 
rants no opprobrium. Indeed, “monopoly” of this kind is a part of our private 
free enterprise economy. It is an important way to assure that competition 
extends to design as well as to price, production, sales technique, and other 
factors. In my view, the bill works toward—not against—the real objectives of 
the antitrust laws. 

Again, it has been a privilege to express some thoughts on the above bill. 
Your courtesy is appreciated. 


Sincerely yours, 
GEORGE Frost. 


GENERAL ELEcTRIC Co., 
New York, N.Y., August 8, 1961. 
Re hearing on ornamental design bill (S. 1884). 
Hon. Joun L. McCie.ian, 
Chairman, Subcommittee on Patents, Trademarks, and Copyrights of the Com- 
mittee on the Judiciary, U.S. Senate, Washington, D.C. 

Deak SENATOR MCCLELLAN: This refers to your announcement of hearings to 
be held on August 15, 1961, on the ornamental design bill (S. 1884). 

In connection with the corresponding hearings conducted in 1960, we sub- 
mitted the attached statement dated June 27, 1960. 

Our 1960 statement questions whether new forms of statutory protection of 
ornamental designs, intended, among other things, for application in industrial 
products, should be established without requirement that a reasonable standard 
of creativity be met as a prerequisite to the granting of such protection. The 
bills under consideration in 1960 (S. 2075 and S. 2852) did not provide such a 
standard. 

S. 1884 represents a substantial revision of S. 2075 and S. 2852, and section 2 
contains language suggesting that a standard of creativity is intended to be 
applied. There is, however, still ambiguity on this point arising from the fact 
that “originality” (sec. 2(a)(1)) has two possible meanings, one implying mere 
priority in time, and the other, significant contribution. If, as we believe, the 
latter is intended, desirable clarification would be achieved by amending para- 
graph (b) of section 2 by inserting the word “significant” before “independent 
creation” in the first line of that paragraph. 

We urge such a change as a necessary safeguard against the unintended es- 
tablishment of special franchises in noncreative or trivially contributive subject 
matter. 

Consideration might also be given to whether section 3, as now worded, does 
not effectively negate section 2. 

Very truly yours, 
H. R. Mayers. 
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Tue H. W. Gossarp Co., 
Chicago, August 25, 1961. 
Hon. Puivie A. Hart, 
Chairman, Subcommittee on Patents, Trademarks, and Copyrights, 
Committee on the Judiciary, U.S. Senate, Washington, D.C. 


DearR SENATOR Hart: I understand that following my testimony before your 
committee on August 16 further mention was made of the examples of original 
and pirated designs which I furnished. In particular, I refer to the comments 
made by Messrs. Clesner, Kaminstein, and Cary during Thursday's session. 

I gather that the substance of their references emphasized what you had noted 
yourself in connection with my testimony ; namely, that the bill under considera- 
tion would apply only to the ornamental design features of the girdles I sub- 
mitted. 

Our model No, 1741 (exhibit No. 2) has a distictive appearance by reason 
of the chevron design or crossbanding. As I indicated in response to your 
question during my testimony, this design aspect could be copied but without 
incorporating the function of our chevron or crossbanding. Then the design 
is in no sense “dictated solely by the function.” 

By way of further illustration of nonfunctional design features of girdles, you 
will recall that in the case of our model No. 810 (exhibit No. 1), the court had 
found as a fact that the design was “ornamental.” This finding confirmed 
what is fully recognized by the industry—first, that appearance in most cases 
is not dictated by function and, second, that appearance or ornamental design 
is a major influencing factor in the purchase of a girdle. 

In my testimony I explained to the committee the difference in function be- 
tween our original and its copy simply to point out the resulting publie decep- 
tion. The copyist appropriated the design feature of our original, but failed 
to provide the performance features of the garment. This in itself, I believe, 
illustrates the independence here. of design and function. 

I take this occasion to express my appreciation for the opportunity of appear- 
ing before the committee, and for the chairman’s courteous reception of my 
testimony. 

Sincerely yours, 
M. B. Harmon, Merchandise Manager. 


NATIONAL ASSOCIATION OF 
FINISHERS OF TEXTILE FABRICS 
New York, N.Y., August 15, 1961. 
Hon. Puivie A. Hart, Jr., 
Committee on the Judiciary, 
U.S. Senate, 
Washington, D.C. 


Dear Mr. Harr: Enclosed is a statement concerning design protection legis- 
lation which was prepared by our counsel to express the views of the National 
Association of Finishers of Textile Fabrics on this subject. 

Sincerely, 
JosePH E. Hoesr, Secretary. 


STATEMENT CONCERNING DESIGN PROTECTION LEGISLATION 


This statement is submitted to express support for the legislation under con- 
sideration (S. 1884) and also to request consideration of an amendment to exempt 
innocent persons who, without the amendment, might be construed to be in- 
fringers. 

The National Association of Finishers of Textile Fabrics is an association 
of finishers or processors of cotton goods. Its request for an amendment is 
explained by the finishers’ position in the manufacturing process. Finishers 
rarely own the goods on which they work. The finishers process the gray goods 
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which they received for the account and at the direction of their customers, 
the convertors, and then ship the goods to the convertors or to the purchasers 
from the convertors. They do not determine the choice of finish or design placed 
on the fabric. Nevertheless, without a clarifying amendment, finishers might, if 
the language is construed broadly, be considered infringers. 

We feel that the proposed legislation will generally be helpful in protecting 
the authors and owners of designs and is desirable. However, we also believe 
that it is not intended or appropriate to penalize persons, such as finishers, 
who act innocently, and, accordingly, we urge that a clarification of this intent 
be expressed in the bill itself. We, therefore, suggest adding the following to 
section 8(a) (1) after the word “hereof”: 

“Provided, however, That it shall not be an infringement for a convertor, pro- 
cessor, or finisher in performing a contract or commission service for the ac- 
count of any other person to make an infringing article unless such convertor, 
processor, or finisher has knowledge of the protection subsisting in the design ;” 

This language is modeled after the exemptions for finishers in section 11(b) 
of the Flammable Fabrics Act (15 U.S.C. 1191) and section 3(d)(2) of the 
Textile Fiber Products Identification Act (Public Law 85-897, 85th Cong., ap 
proved September 2, 1958). 

If it is felt undesirable to couch the clarifying provision in terms referring 
specifically to convertors, processors, or finishers, or if for any other reason the 
suggested language is considered not appropriate, the same result could be 
reached by adding the following at the end of section S(a)(1): 

“Provided, however, That a maker of any such article for the account of any 
other person shall be deemed to be an infringer only if— 

“(i) he induced or acted in collusion with the person for whom the article 
was made to have the article made (merely accepting or soliciting an order 
in the ordinary course of business shall not of itself constitute such induce 
ment or collusion), or 

“(ii) he refuses or fails upon the request of the proprietor of the design. 
to make a prompt and full disclosure of his source of such article and he 
makes such article after having received a personal written notice of the 
protection subsisting in the design ;"’. 

It will be noted that this language is similar to the language used in section 
8(a) (2) of the proposed bill. 

We feel that either of these amendments will aid in directing the sanctions 
of the bill against those who are responsible for infringement and in preventing 
the law’s application to persons innocently performing a service for others. 


NATIONAL ASSOCIATION OF HOUSE TO 
House INSTALLMENT CoMPANIES, INC., 
New York, N.Y., August 8, 1961. 
Hon. Puivip A. Hart, Jr, 
Committee on the Judiciary, | 
U.S. Senate, Washington, D.C. 

Honorante Sir: Unfortunately, it is not possible for a representative of our 
association to participate in the hearings scheduled for August 15-17, on 
S. 1884. 

I am therefore taking this opportunity to advise you that both the associate 
members committee of our association and our board of directors voted unani- 
mously on June 17, 1961, to endorse the passage of legislation proposed to solve 
the pressing problem of design piracy. 

Most of the 250 manufacturing and suplying firm members of NAHHIC 
have suffered as a result of the lack of effective design legislation and we trust 
that your committee will find it possible to make such protection a reality. 

Sincerely yours, 
Epwakrp L. Sarp, Pxecutive Director. 
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MARKEWIOH, RoSENHAUS, BECK & GARFINKEL, 
New York, N.Y., August 24, 1961. 
In re 8S. 1884: Design protection. 
Senator Puirre A. Hart, 
Committee on the Judiciary, 
Senate Office Building, Washington, D.C. 

Dear Senator: The undersigned are the counsel for the Pleaters, Stitchers & 
Embroiders Association, Inc. Previously, Mr. Jack Schwartz, executive direc- 
tor of the association, testified before your committee. I am informed that 
you told him that the record would be open until August 28 for the insertion of 
additional views and positions and proposed language. As stated in his 
testimony, Mr. Schwartz wishes to withdraw the written statement submitted 
by him. 

What we are particularly concerned with is proposed section 4(b), which 
presently reads: 

“(b) A design is made known when, by the proprietor of the design or with his 
consent, an article embodying the design is anywhere publicly exhibited, pub- 
licly distributed, or offered for sale or sold to the public.” 

Unless a sale or offer for sale to one customer is interpreted as a sale or offer 
for sale “to the public,” the members of our association may be in serious trouble. 
Much of the business of our members is initiated by the delivery of a sample 
design to a single customer (usually a dress manufacturer). Based upon the 
customer's reaction to the sample, an order will be given for hundreds or per- 
haps thousands of the sample submitted. But unless this offer by sample, or 
Subsequent sale, to the customer be considered an offer or sale “to the public,” 
it means that our member has, at best, only his common law protection. In 
fact, our members may be even worse off under the proposed law under these 
circumstances because the customer, in obtaining protection for his entire 
garment, would be in a position to appropriate the design created by our member. 

If we can obtain assurances from the committee (as part of the official legis- 
lative history) to the effect that the intent of section 4(b) is to include in a sale 
or offer of sale “to the public” a sale or offer of sale to one customer, then we 
would have no objection to the present language. 

But if such assurance is not forthcoming, then we must go on record as stren- 
uously opposing the present language and as urging the deletion of the final 
there words of section 4(b), to wit, “to the public.” We believe that such dele- 
tion, following upon our comments herein, would be a firm indication that an 
offer of sale by sample to one or more customers, or a sale in quantity to one 
customer, would, in terms of the bill, “make known the design.” 

There is a further point we wish to make in connection with the proposed bill. 
As you are aware, the practices in our industry are extremely hectic and totally 
unlike the production of books, compositions, or inventions. It is doubtful 
whether our members are geared to affix the prescribed notice on each of their 
productions, or to serve a written notice in time to protect against infringement. 

Nevertheless, we are certain that it is not the intention of the Senate and Con- 
gress to give an undue advantage to one class of persons by virtue of the inad- 
vertence of another class. We do not think it would be fair to permit a customer, 
most of whom are dress manufacturers, to assert rights with respect to a 
design originated by one of our members by the relatively simple device of affixing 
his own notice on the entire garment. 

We therefore suggest the inelusion of the following language just before the 
proviso clause of section 7: 

“nor shall the omission of the notice of protection or the written notice by 
the author or proprietor of the design entitle any other person to appropriate 
said design by affixing a notice of protection to a useful article in which the 
design is incorporated :” 
Very truly yours, 
Rosert MARKEWICH. 
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REGAL Rvas, Inc., 
North Vernon, Ind., August 14, 1961. 
Mr. StepHen G. HAASER, 
Chief Clerk, Senate Subcommittee on Patents, Trademarks, and Copyrights, Old 
Senate Office Building, Washington, D.C. 

Dear Mr. Haaser: This is for the record and is in support of S. 1884. 

Several years ago, this company created, manufactured, and marketed a pat- 
tern which we called Treasure. Its success was almost instantaneous. 

The Evans Manufacturing Co., of Dalton, Ga., plagiarized, very shortly there- 
after, not only the design motif and construction of the actual product, but the 
format of the identifying tag, as well. 

We sued and we eventually won that suit, but only after much expense and a 
prolonged period of time. We settled for a promise that Evans would cease 
and desist, but they did not keep their promise and by this time, time and the 
plagiarist were the only winners—the item was “dead” marketwise. 

Last week I had occasion to speak with the floor-covering buyer of the May Co., 
Los Angeles. He told me that a pattern of ours called Firetruck had just stopped 
selling and I asked for his judgment as to the reason, inasmuch as the item had 
sold exceptionally well during the preceding season. The reason he mentioned 
was that after Bell Textile Mills had copied the pattern in a lesser quality and 
at a cheaper price, our item no longer sold—even though it was far superior 
and a better intrinsic dollar-for-dollar value. 

In June of this year we opened a new office on the 15th floor of 295 Fifth 
Avenue, New York City. About a week after the opening, personnel repre- 
senting Tai-Ping came to our showroom with our picture of one of our products 
and asked to see the rug. We showed it to them and a few days later they 
returned armed both with our picture and our swatch and asked to see the 
rug again. Asked then what they had in mind, they very quickly told us: 
They were going to copy the rug and they wanted to send the precise detail 
to their factory in Hong Kong. 

Mr. George Wells, in the opinion of this office, is to the hooked rug what 
Mr. Pablo Casals is to the cello. Products incorporating design by Mr. Wells 
were recently seen in an area in which I had never known Mr. Wells to be 
represented. Upon inquiry, it was learned that the products were not au- 
thentic and that, instead, the designs had been plagiarized. But they were 
quite literal “Chinese copies’—having been made in Hong Kong by Tempo-Asia. 
Although this plagiarism does not affect us in a directly material sense, I believe 
we feel more strongly about this violation of ethics, than we do about those 
wherein we have been more directly involved. 

The growth and well-being of any great nation is directly related to its culture 
and its culture, in turn, to its creativity. If we, the United States of Amer- 
ica, should continue to condone the legalized piracy represented by the blood- 
sucking efforts of the parasitical plagiarist against the healthy bodies of the 
creators, we are heading for disaster just as surely as the sun will rise on 
the morrow. Creative people will always create for the sheer joy of so 
doing—but they are not likely to continue supplying the blueprint for their 
own strangulation, to those who would so strangle. 

Very sincerely, 
EI Copian, 
President. 


Senator Harr. May I inquire at this time whether there are any 
present who oppose the legislation and who want to express such 
opporition ? 

am asking if there are any here who oppose? 

I hear none. 

The record will remain open for the customary 10-day period for 
additional statements. 

Tentatively, I thought it might be in order to express an impression, 
and not a conclusion, based on the hearings, but I think, perhaps, I 
should not attempt to make such a summary at this time. 
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There is obviously a desire on the part of all who testified for ex- 
peditious consideration of the bill. But we would fool ourselves if 
we ignored the calendar, in that it is mid-August and the Senate is 
endeavoring to adjourn and, as you might expect, would view dimly 
strong urgings to consider things which seem not to be related to 
Berlin and the budget. 

I think the record is a full one. I do want to thank all of those 
who have contributed to it both by appearance and the submission of 
views in writing and by preliminary preparation and organization. 

Afterthoughts occur and if they occur to any of you the record re- 
mains open for you as well as those not attending for the next 10 
days. 

If there are no further witnesses or comment then we will adjourn 
subject to call of the Chair. 

(Whereupon, at 12:20 p.m., the committee adjourned, subject to 
the call of the Chair.) 


APPENDIX 


LAW OFFrices, ARNALL, GOLDEN & GREGORY, 
Atlanta, Ga., August 23, 1961. 
Senator Puriuip A. Hart, 
Subcommittee on Patents, Trademarks and Copyrights of the Committee on the 
Judiciary, New Senate Office Building, Washington, D.C. 

Dear Senaror Harr: In the course of the hearings, which you so ably and 
competently conducted on the design protection bill, S. 1884, on August 15, 16, 
and 17, the question of constitutional basis for this legislation arose. When 
the issue was first raised on August 15, I offered to prepare and submit to the 
committee a memorandum on this point to supplement the remarks I had made 
for the record. 

Following my testimony, the constitutional question was fully and completely 
discussed with the committee by such distinguished and learned individuals as 
Senator Joseph C. O'Mahoney, Judge Giles Rich, and Hon. Abraham L. Kamin- 
stein, to name a few. Further, certain studies and articles on this topic were 
introduced and accepted into the record. In light of all this testimony and evi- 
dence which has been made available to the committee subsequent to my offer, 
I do not believe that there is anything material which I could now add more 
clearly establishing the constitutional validity of design protection legislation. 
However, if you or your committee would desire an additional memorandum on 
this subject, I shall be pleased to stand by my original offer and prepare and 
file such a memorandum. 

Let me also say that I and my associates stand ready to cooperate with and 
assist the subcommittee and its staff in any way possible with further considera- 
tion to be given this bill. Please do not hesitate to call upon us if we can be of 
any service. We would be honored to do so. 

It is my belief that as a result of your patient and able direction, the subcom- 
mittee has developed a full and complete record which explains every facet— 
economic, legal, cultural and social—involved in S. 1884 and in design protection 
generally. Any person who attended, or who will have occasion to read the 
transcript of, the hearings which you have conducted cannot help but gain added 
admiration and respect for the legislative processes of our Nation. 

With appreciation for your many courtesies and for your cooperation, I am, 


Very truly yours, 
ELiis ARNALL. 


LEGISLATION, 
., August 23, 1961. 


NATIONAL COMMITTEE FoR EFFECTIVE DESIGN 
New York, N.Y 


Hon. Puivie A. Harr, 
Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 

Dear Senator Harr: The National Committee for Effective Design Legislation 
would like to express its appreciation for the constructive conduct of the hear- 
ings on S. 1884 which you chaired on August 15, 16, and 17. Our inter- 
industry organization, which has been so vitally concerned with the problem of 
design piracy, would like to record its view that the hearings will greatly con- 
tribute to a better understanding of the need for new legislation and the direc- 
tion most appropriate for this legislation. We are of course hopeful of favor- 
able committee and Senate action as soon as is feasible. 
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I believe that the above view is well illustrated by the testimony and exam- 
ples which answered one of the questions posed by you, the question of the 
ease or difficulty of determining what is a “copy.” The committee was, of 
course, furnished with numerous examples of virtually identical copies. On 
the other extreme, it was offered, through the slide presentation of Mr. Pile, 
examples of healthy evolutionary development for which protection is neither 
sought nor covered by the concept of a copy. Perhaps most significant, how- 
ever, were the examples furnished in which minor differences between original 
and copy could be discerned but in which there could be no disagreement on 
the question of infringement. I refer not only to the examples of textiles and 
tape recorders of Mr. Pile, but also to the examples of dress fabrics by Mr. Owen, 
lighting fixtures by Mr. Blitzer, and high-fidelity equipment by Mr. Kelso. 

I believe that the foregoing is illustrative of the kind of material which only 
a hearing could elicit. The same is true of the testimony concerning the effect 
of piracy, as well as the effects of protection, both prospective and actual inso- 
far as copyright protection is available today. Affording industry, the bar, and 
interested Government agencies an opportunity to testify as to these matters, 
the subcommittee is deserving of appreciative praise. 

Needless to say, the national committee stands ready to undertake whatever 
assistance it can render to the subcommittee. In so doing we will, of course, 
be mindful of the suggestions for improvements and amendments forthcoming 
at the hearing and from other comments since the introduction of the bill. 
While our experience has shown that immediate work along these lines will be 
profitable in further refining the bill, we know of no movement or interest anxious 
to expand the coverage of the bill along the lines of your inquiry. The keynote 
has rather been an interest in moderate protection which would do the job. 

In view of the foregoing we heartily urge the continuation of the momentum 
imparted by the hearings to the efforts toward fair and effective protection for 
designs. 

Sincerely yours, 
ALAN LATMAN, 
Executive Secretary and Counsel. 


TEXTILE FAsRics ASSOCIATION, 
New York, N.Y., August 25, 1961. 
Senator Puri A. Hart, 
Committee on the Judiciary, 
U.S. Senate, 
Washington, D.C. 

Dear Senator Harr: Our association is appreciative of the opportunity given 
to its representative Mr. Irwin W. Malvyin of Cortley Fabrics Co. to appear be- 
fore the Subcommittee on Patents, Trademarks, and Copyrights in support of 
S. 1884 on August 16, 1961. We thank you not only for the courtesy shown 
Mr. Malvin, but also because the subject matter of this bill is a matter of grave 
concern to our entire industry. 

We would like very much to endorse the remarks of Mr. Malvin in all 
respects. In particular, we would like to emphasize the fact that the healthy 
economic effects of design protection are clear to us on the basis of our ex- 
perience with copyright protection. Members of our association have received 
over 6,000 copyright registrations during the past 5 years. Despite the inade- 
quacies of copyright protection in the respects indicated by Mr. Malyin and 
other witnesses, such protection has been sufficiently extensive to afford us 
some definite conclusions. These include the observations made by Mr. Malyin 
concerning the absence of either price increases or undue concentration of suc- 
cessful designs in the hands of a particular converter. In other words, our 
experience has shown that protection has not adversely affected the industry 
or the consumer. On the contrary, it has constituted a healthy stabilizing 
force, which we feel should be increased and spread to other industries by the 
passage of S. 1884. 

For these reasons the Textile Fabrics Association wishes its views as ex- 
pressed by Mr. Malvin and herein, to be made part of the record. 

Sincerely yours, 
JexroMe W. BLUM, 
President. 
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THe Nationa, AUTHORITY FoR THE Lapres’ HanpBAc INDUSTRY, 
New York, N.Y., August 25, 1961. 
Hon. Pamir A. Hart, 
Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 

Dear Senator Hart: We are very pleased to note that legislation to encourage 
and protect original designs is one step closer to enactment. We were unable to 
attend the hearings of your committee but request that our views in this con- 
nection be inserted in the record. 

We are firmly convinced that style piracy has stifled inventiveness and crea- 
tivity in the handbag industry, which in turn has curtailed the economic welfare 
and progress of the industry. A handbag, in addition to its utilitarian purpose, 
is a style or fashion commodity. New styles and new trends have been the major 
stimulant for maintaining sales volume for many years. However, because of 
the lack of adequate and effective design protection, new styles are overproduced, 
saturate the market, and havea short lifespan. In addition, the originators and 
creators in the industry are discouraged and thwarted from receiving the eco- 
nomic gain of their inventiveness. 

We favor S. 1884 and believe this legislation will encourage originators and 
creators of new styles in the handbag industry to exert their best efforts. Effec- 
tive design protection as afforded under S. 1884 will stabilize our industry and 
eliminate the evils of style piracy. 

We are greatly encouraged by your efforts and urge your continued active 
interest in this important and vital aid to the handbag industry. 

Respectfully yours, 
Max BERKOWITZ, 
Director, National Authority, Ladies’ Handbag Industry. 


New York, N.Y., August 14, 1961. 
Hon. Purp A. Hart, 
Senate Subcommittee on the Design Protection Proposal, 
Washington, D.C.: 


The membership of the American Society of Industrial Designers, consisting 
of 240 professional industrial designers, who serve major businesses and corpo- 
rations in the United States, respectfully and seriously urge that you give af- 
firmative consideration to bill S. 1884 now before your committee. It will be a 
prime tool in protecting the major investments in the product development of 
our industries against piracy by unscrupulous persons. 

Respectfully, 
Mirton IMMERMANN, 
Chairman, Design Protection Committee, American Society of Industrial 
Designers. 
O 


